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§162.223

revenues or profits generated by the
lease.

(d) We will grant or approve a lease
at less than a fair annual rental, as
previously determined by an appraisal
or some other appropriate valuation
method, if the land is subsequently ad-
vertised and the tenant is the highest
responsible bidder.

§162.223 Must the rent be adjusted
under an agricultural lease?

(a) Except as provided in paragraph
(c) of this section, an agricultural lease
must provide for one or more rental ad-
justments if the lease term runs more
than five years, unless the lease pro-
vides for the payment of:

(1) Less than a fair annual rental, as
permitted under §162.222(b) through (c)
of this part; or

(2) A rental based primarily on a
share of the agricultural products gen-
erated by the lease, or a percentage of
the income derived from the sale of ag-
ricultural products.

(b) If rental adjustments are re-
quired, the lease must specify:

(1) How adjustments are made;

(2) Who makes the adjustments;

(3) When the adjustments are effec-
tive; and

(4) How disputes about the adjust-
ments are resolved.

(c) An agricultural lease of tribal
land may run for a term of more than
five years, without providing for a
rental adjustment, if the tribe estab-
lishes such a policy under §162.203(b)(4)
and negotiates such a lease.

§162.224 When are rent payments due
under an agricultural lease?

An agricultural lease must specify
the dates on which all rent payments
are due. Unless otherwise provided in
the lease, rent payments may not be
made or accepted more than one year
in advance of the due date. Rent pay-
ments are due at the time specified in
the lease, regardless of whether the
tenant receives an advance billing or
other notice that a payment is due.

§162.225 Will untimely rent payments
made under an agricultural lease
be subject to interest charges or
late payment penalties?

An agricultural lease must specify
the rate at which interest will accrue
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on any rent payment not made by the
due date or any other date specified in
the lease. A lease may also identify ad-
ditional late payment penalties that
will apply if a rent payment is not
made by a specified date. Unless other-
wise provided in the lease, such inter-
est charges and late payment penalties
will apply in the absence of any spe-
cific notice to the tenant from us or
the Indian landowners, and the failure
to pay such amounts will be treated as
a lease violation under §162.251 of this
subpart.

§162.226 To whom can rent payments
be made under an agricultural
lease?

(a) An agricultural lease must specify
whether rent payments will be made
directly to the Indian landowners or to
us on behalf of the Indian landowners.
If the lease provides for payment to be
made directly to the Indian land-
owners, the lease must also require
that the tenant retain specific docu-
mentation evidencing proof of pay-
ment, such as canceled checks, cash re-
ceipt vouchers, or copies of money or-
ders or cashier’s checks, consistent
with the provisions of §§162.112 and
162.113 of this part.

(b) Rent payments made directly to
the Indian landowners must be made to
the parties specified in the lease, un-
less the tenant receives notice of a
change of ownership. Unless otherwise
provided in the lease, rent payments
may not be made payable directly to
anyone other than the Indian land-
owners.

(c) A lease that provides for rent pay-
ments to be made directly to the In-
dian landowners must also provide for
such payments to be suspended and the
rent thereafter paid to us, rather than
directly to the Indian landowners, if:

(1) An Indian landowner dies;

(2) An Indian landowner requests
that payment be made to us;

(3) An Indian landowner is found by
us to be in need of assistance in man-
aging his/her financial affairs; or

(4) We determine, in our discretion
and after consultation with the Indian
landowner(s), that direct payment
should be discontinued.
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