
352 

25 CFR Ch. V (4–1–11 Edition) § 900.168 

(3) Give reasons for the decision, 
based on the record; and 

(4) State that the decision is final for 
the Department. 

§ 900.168 Will an appeal hurt the In-
dian tribe or tribal organization’s 
position in other contract negotia-
tions? 

No. A pending appeal will not affect 
or prevent the negotiation or award of 
another contract. 

§ 900.169 Will the decisions on appeals 
be available for the public to re-
view? 

Yes. The Secretary shall publish all 
final decisions from the ALJs, the 
IBIA, and the Secretary of Health and 
Human Services. 

APPEALS OF EMERGENCY REASSUMPTION 
OF SELF-DETERMINATION CONTRACTS 
OR SUSPENSIONS, WITHHOLDING OR 
DELAY OF PAYMENTS UNDER A SELF- 
DETERMINATION CONTRACT 

§ 900.170 What happens in the case of 
emergency reassumption or suspen-
sion or withholding or delay of pay-
ments? 

(a) This subpart applies when the 
Secretary gives notice to an Indian 
tribe or tribal organization that the 
Secretary intends to: 

(1) Immediately rescind a contract or 
grant and reassume a program; or 

(2) Suspend, withhold, or delay pay-
ment under a contract. 

(b) When the Secretary advises an In-
dian tribe or tribal organization that 
the Secretary intends to take an action 
referred to in paragraph (a)(1) of this 
section, the Secretary shall also notify 
the Deputy Director of the Office of 
Hearings and Appeals, Department of 
the Interior, 801 North Quincy Street, 
Arlington, VA 22203. 

§ 900.171 Will there be a hearing? 

Yes. The Deputy Director of the Of-
fice of Hearings and Appeals shall ap-
point an Administrative Law Judge 
(ALJ) to hold a hearing. 

(a) The hearing shall be held within 
10 days of the date of the notice re-
ferred to in § 900.170 unless the Indian 
tribe or tribal organization agrees to a 
later date. 

(b) If possible, the hearing will be 
held at the office of the Indian tribe or 
tribal organization. If the hearing is 
held more than 50 miles from the office 
of the Indian tribe or tribal organiza-
tion, the Secretary shall arrange to 
pay transportation costs and per diem 
for incidental expenses. This will allow 
for adequate representation of the In-
dian tribe or tribal organization. 

§ 900.172 What happens after the hear-
ing? 

(a) Within 30 days after the end of the 
hearing or any post-hearing briefing 
schedule established by the ALJ, the 
ALJ shall send all parties a rec-
ommended decision by certified mail, 
return receipt requested. The rec-
ommended decision shall contain the 
ALJ’s findings of fact and conclusions 
of law on all the issues. The rec-
ommended decision shall also state 
that the Indian tribe or tribal organi-
zation has the right to object to the 
recommended decision. 

(b) If the appeal involves the Depart-
ment of Health and Human Services, 
the recommended decision shall con-
tain the following statement: 

Within 15 days of the receipt of this rec-
ommended decision, you may file an objec-
tion to the recommended decision with the 
Secretary of Health and Human Services 
under 25 CFR 900.173. An appeal to the Sec-
retary under 25 CFR 900.173 shall be filed at 
the following address: Department of Health 
and Human Services, 200 Independence Ave. 
S.W., Washington, DC 20201. You shall serve 
copies of your notice of appeal on the official 
whose decision is being appealed. You shall 
certify to the Secretary that you have served 
this copy. If neither party files an objection 
to the recommended decision within 15 days, 
the recommended decision will become final. 

(c) If the appeal involves the Depart-
ment of the Interior, the recommended 
decision shall contain the following 
statement: 

Within 15 days of the receipt of this rec-
ommended decision, you may file an objec-
tion to the recommended decision with the 
Interior Board of Indian Appeals (IBIA) 
under 25 CFR 900.173. An appeal to the IBIA 
under 25 CFR 900.173 shall be filed at the fol-
lowing address: Board of Indian Appeals, 801 
North Quincy Street, Arlington, VA 22203. 

You shall serve copies of your notice of ap-
peal on the Secretary of the Interior, and on 
the official whose decision is being appealed. 
You shall certify to the IBIA that you have 
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served these copies. If neither party files an 
objection to the recommended decision with-
in 15 days, the recommended decision will 
become final. 

[61 FR 32501, June 24, 1996, as amended at 75 
FR 31701, June 4, 2010] 

§ 900.173 Is the recommended decision 
always final? 

No. Any party to the appeal may file 
precise and specific written objections 
to the recommended decision, or any 
other comments, within 15 days of re-
ceiving the recommended decision. You 
shall serve a copy of your objections on 
the other party. The recommended de-
cision will become final 15 days after 
the Indian tribe or tribal organization 
receives the ALJ’s recommended deci-
sion, unless a written statement of ob-
jections is filed with the Secretary of 
Health and Human Services or the 
IBIA during the 15-day period. If no 
party files a written statement of ob-
jections within 15 days, the rec-
ommended decision will become final. 

§ 900.174 If an Indian tribe or tribal 
organization objects to the rec-
ommended decision, what will the 
Secretary of Health and Human 
Services or the IBIA do? 

(a) The Secretary or the IBIA has 15 
days from the date he/she receives 
timely written objections to modify, 
adopt, or reverse the recommended de-
cision. If the Secretary or the IBIA 
does not modify or reverse the rec-
ommended decision during that time, 
the recommended decision automati-
cally becomes final. 

(b) When reviewing the recommended 
decision, the IBIA or the Secretary 
may consider and decide all issues 
properly raised by any party to the ap-
peal, based on the record. 

(c) The decision of the Secretary or 
of the IBIA shall: 

(1) Be in writing; 
(2) Specify the findings of fact or con-

clusions of law which are modified or 
reversed; 

(3) Give reasons for the decision, 
based on the record; and 

(4) State that the decision is final for 
the Department. 

§ 900.175 Will an appeal hurt an Indian 
tribe or tribal organization’s posi-
tion in other contract negotiations? 

No. A pending appeal will not affect 
or prevent the negotiation or award of 
another contract. 

§ 900.176 Will the decisions on appeals 
be available for the public to re-
view? 

Yes. The Secretary shall publish all 
final decisions from the ALJs, the 
IBIA, and the Secretary of Health and 
Human Services. 

APPLICABILITY OF THE EQUAL ACCESS TO 
JUSTICE ACT 

§ 900.177 Does the Equal Access to Jus-
tice Act (EAJA) apply to appeals 
under this subpart? 

Yes. EAJA claims against DOI or 
HHS will be heard under 43 CFR 4.601 
through 4.628. For HHS, appeals from 
an EAJA award will be according to 25 
CFR 900.165(b). 

[75 FR 31701, June 4, 2010] 

Subpart M—Federal Tort Claims 
Act Coverage General Provisions 

§ 900.180 What does this subpart 
cover? 

This subpart explains the applica-
bility of the Federal Tort Claims Act 
(FTCA). This section covers: 

(a) Coverage of claims arising out of 
the performance of medical-related 
functions under self-determination 
contracts; 

(b) Coverage of claims arising out of 
the performance of non-medical-related 
functions under self-determination 
contracts; and 

(c) Procedures for filing claims under 
FTCA. 

§ 900.181 What definitions apply to this 
subpart? 

Indian contractor means: 
(1) In California, subcontractors of 

the California Rural Indian Health 
Board, Inc. or, subject to approval of 
the IHS Director after consultation 
with the DHHS Office of General Coun-
sel, subcontractors of an Indian tribe 
or tribal organization which are: 
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