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(j) Definitions. For purposes of this 
section— 

Intermediary is a nominee or share-
holder of record that holds stock on be-
half of the shareholder or on behalf of 
another person in a chain of ownership 
between the shareholder and the PFIC, 
and any direct or indirect beneficial 
owner of PFIC stock (including a bene-
ficial owner that is a pass through en-
tity) in the chain of ownership between 
the shareholder and the PFIC. 

Pass through entity is a partnership, S 
corporation, trust, or estate. 

Shareholder has the same meaning as 
the term shareholder in § 1.1291–9(j)(3), 
except that for purposes of this section, 
a partnership and an S corporation also 
are treated as shareholders. Further-
more, unless otherwise provided, an in-
terest holder of a pass through entity, 
which is treated as a shareholder of a 
PFIC, also will be treated as a share-
holder of the PFIC. 

Shareholder’s election year is the tax-
able year of the shareholder for which 
it made the section 1295 election. 

(k) Effective dates. Except as other-
wise provided, paragraphs (b)(2)(iii), 
(b)(3), (b)(4), and (c) through (j) of this 
section are applicable to taxable years 
of shareholders beginning after Decem-
ber 31, 1997. However, taxpayers may 
apply the rules under paragraphs (b)(4), 
(f) and (g) of this section to a taxable 
year beginning before January 1, 1998, 
provided the statute of limitations on 
the assessment of tax has not expired 
as of April 27, 1998, and, in the case of 
paragraph (b)(4) of this section, the 
taxpayers who filed the joint return 
have consistently applied the rules of 
that section to all taxable years fol-
lowing the year the election was made. 
Paragraph (b)(3)(v) of this section is 
applicable as of February 7, 2000, how-
ever, a taxpayer may apply the rules to 
a taxable year prior to the applicable 
date provided the statute of limita-
tions on the assessment of tax for that 
taxable year has not expired. Para-
graphs (i)(3) and (i)(5)(ii) of this section 
are applicable for taxable years begin-
ning on or after May 3, 2004. 

[T.D. 8750, 63 FR 15, Jan. 2, 1998. Redesig-
nated and amended by T.D. 8870, 65 FR 5779, 
5781, Feb. 7, 2000; T.D. 9123, 69 FR 24073, May 
3, 2004] 

§ 1.1295–3 Retroactive elections. 
(a) In general. This section prescribes 

the exclusive rules under which a 
shareholder, as defined in § 1.1295–1(j), 
may make a section 1295 election for a 
taxable year after the election due 
date, as defined in § 1.1295–1(e) (retro-
active election). Therefore, a share-
holder may not seek such relief under 
any other provision of the law, includ-
ing § 301.9100 of this chapter. Paragraph 
(b) of this section describes the general 
rules for a shareholder to preserve the 
ability to make a retroactive election. 
These rules require that the share-
holder possess reasonable belief as of 
the election due date that the foreign 
corporation was not a PFIC for its tax-
able year that ended in the share-
holder’s taxable year to which the elec-
tion due date pertains, and that the 
shareholder file a Protective State-
ment to preserve its ability to make a 
retroactive election. Paragraph (c) of 
this section establishes the terms, con-
ditions and other requirements with re-
spect to a Protective Statement re-
quired to be filed under the general 
rules. Paragraph (d) of this section sets 
forth factors that establishes a share-
holder’s reasonable belief that a for-
eign corporation was not a PFIC. Para-
graph (e) of this section prescribes spe-
cial rules for certain shareholders that 
are deemed to satisfy the reasonable 
belief requirement and therefore are 
not required to file a Protective State-
ment. Paragraph (f) of this section de-
scribes the limited circumstances 
under which the Commissioner may 
permit a shareholder that lacked the 
requisite reasonable belief or failed to 
satisfy the requirements of paragraph 
(b) or (e) of this section to make a ret-
roactive election. Paragraph (g) of this 
section provides the time for and man-
ner of making a retroactive election. 
Paragraph (h) of this section provides 
the effective date of this section. 

(b) General rule. Except as provided in 
paragraphs (e) and (f) of this section, a 
shareholder may make a retroactive 
election for a taxable year of the share-
holder (retroactive election year) only 
if the shareholder— 

(1) Reasonably believed, within the 
meaning of paragraph (d) of this sec-
tion, that as of the election due date, 
as defined in § 1.1295–1(e), the foreign 
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corporation was not a PFIC for its tax-
able year that ended during the retro-
active election year; 

(2) Filed a Protective Statement with 
respect to the foreign corporation, ap-
plicable to the retroactive election 
year, in which the shareholder de-
scribed the basis for its reasonable be-
lief and extended, in the manner pro-
vided in paragraph (c)(4) of this sec-
tion, the periods of limitations on the 
assessment of taxes determined under 
sections 1291 and 1298 with respect to 
the foreign corporation (PFIC related 
taxes) for all taxable years of the 
shareholder to which the Protective 
Statement applies; and 

(3) Complied with the other terms 
and conditions of the Protective State-
ment. 

(c) Protective Statement—(1) In general. 
A Protective Statement is a statement 
executed under penalties of perjury by 
the shareholder, or a person authorized 
to sign a Federal income tax return on 
behalf of the shareholder, that pre-
serves the shareholder’s ability to 
make a retroactive election. To file a 
Protective Statement that applies to a 
taxable year of the shareholder, the 
shareholder must reasonably believe as 
of the election due date that the for-
eign corporation was not a PFIC for 
the foreign corporation’s taxable year 
that ended during the retroactive elec-
tion year. The Protective Statement 
must contain— 

(i) The shareholder’s reasonable be-
lief statement, as described in para-
graph (c)(2) of this section; 

(ii) The shareholder’s agreement ex-
tending the periods of limitations on 
the assessment of PFIC related taxes 
for all taxable years to which the Pro-
tective Statement applies, as provided 
in paragraph (c)(4) of this section; and 

(iii) The following information and 
representations— 

(A) The shareholder’s name, address, 
taxpayer identification number, and 
the shareholder’s first taxable year to 
which the Protective Statement ap-
plies; 

(B) The foreign corporation’s name, 
address, and taxpayer identification 
number, if any; and 

(C) The highest percentage of shares 
of each class of stock of the foreign 
corporation held directly or indirectly 

by the shareholder during the share-
holder’s first taxable year to which the 
Protective Statement applies. 

(2) Reasonable belief statement. The 
Protective Statement must contain a 
reasonable belief statement, as de-
scribed in paragraph (c)(1) of this sec-
tion. The reasonable belief statement 
is a description of the shareholder’s 
basis for its reasonable belief that the 
foreign corporation was not a PFIC for 
its taxable year that ended with or 
within the shareholder’s first taxable 
year to which the Protective State-
ment applies. If the Protective State-
ment applies to a taxable year or years 
described in paragraph (c)(5)(ii) of this 
section, the reasonable belief state-
ment must describe the shareholder’s 
basis for its reasonable belief that the 
foreign corporation was not a PFIC for 
the foreign corporation’s taxable year 
or years that ended in such taxable 
year or years of the shareholder. The 
reasonable belief statement must dis-
cuss the application of the income and 
asset tests to the foreign corporation 
and the factors, including those stated 
in paragraph (d) of this section, that 
affect the results of those tests. 

(3) Who executes and files the Protective 
Statement. The person that executes 
and files and Protective Statement is 
the person that makes the section 1295 
election, as provided in § 1.1295–1(d). 

(4) Waiver of the periods of limitations— 
(i) Time for and manner of extending peri-
ods of limitations. (A) In general. A 
shareholder that files the Protective 
Statement with the Commissioner 
must extend the periods of limitations 
on the assessment of all PFIC related 
taxes for all of the shareholder’s tax-
able years to which the Protective 
Statement applies, as provided in this 
paragraph (c)(4). The shareholder is re-
quired to execute the waiver on such 
form as the Commission may prescribe 
for purposes of this paragraph (c)(4). 
Until that form is published, the share-
holder must execute a statement in 
which the shareholder agrees to extend 
the periods of limitations on the as-
sessment of all PFIC related taxes for 
all the shareholder’s taxable years to 
which the Protective Statement ap-
plies, as provided in this paragraph 
(c)(4), and agrees to the restrictions in 
paragraph (c)(4)(ii)(A) of this section. 
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The shareholder or a person authorized 
to sign the shareholder’s Federal in-
come tax return must sign the form or 
statement. A properly executed form or 
statement authorized by this para-
graph (c)(4) will be deemed consented 
to and signed by a Service Center Di-
rector or the Assistant Commissioner 
(International) for purposes of 
§ 301.6501(c)–1(d) of this chapter. 

(B) Application of general rule to do-
mestic partnerships— (1) In general. A 
domestic partnership that holds an in-
terest in stock of a PFIC satisfies the 
waiver requirement of paragraph (c)(4) 
of this section pursuant to the rules of 
this paragraph (c)(4)(i)(B)(1). The part-
nership must file one or more waivers 
obtained or arranged under this para-
graph (c)(4)(i)(B) as part of the Protec-
tive Statement, as provided in para-
graph (c)(1) of this section. The part-
nership must either— 

(i) Obtain from each partner the part-
ner’s waiver of the periods of limita-
tions; 

(ii) Obtain from each partner a duly 
executed power of attorney under 
§ 601.501 of this chapter authorizing the 
partnership to extend that partner’s 
periods of limitations, and execute a 
waiver on behalf of the partners; or 

(iii) In the case of a domestic partner-
ship governed by the unified audit and 
litigation procedures of sections 6221 
through 6233 (TEFRA partnership), ar-
range for the tax matters partner (or 
any other person authorized to enter 
into an agreement to extend the peri-
ods of limitations), as provided in sec-
tion 6229(b), to execute a waiver on be-
half of all the partners. 

(2) Special rules—(i) Addition of partner 
to non-TEFRA partnership. In the case 
of any individual who becomes a part-
ner in a domestic partnership other 
than a TEFRA partnership (non- 
TEFRA partnership) in a taxable year 
subsequent to the year in which the 
partnership filed a Protective State-
ment, the partner and the partnership 
must comply with the rules applicable 
to non-TEFRA partnerships, as pro-
vided in paragraph (c)(4)(i)(B)(1) of this 
section, by the due date, as extended, 
for the Federal income tax return of 
the partnership for the taxable year 
during which the individual became a 
partner. Failure to so comply will 

render the Protective Statement in-
valid with respect to the partnership 
and partners. 

(ii) Change in status from non-TEFRA 
partnership to TEFRA partnership. If a 
partnership is a non-TEFRA partner-
ship in one taxable year but becomes a 
TEFRA partnership in a subsequent 
taxable year, the partnership must file 
one or more waivers obtained or ar-
ranged under this paragraph 
(c)(4)(i)(B)(2)(ii), as part of the Protec-
tive Statement, as provided in para-
graph (c)(1) of this section. The part-
nership must either—obtain from any 
new partner the partner’s waiver de-
scribed in this paragraph (c)(4); obtain 
from the new partner a duly executed 
power of attorney under § 601.501 of this 
chapter authorizing the partnership to 
extend the partner’s periods of limita-
tions, and execute a waiver on behalf of 
the new partner; or arrange for the tax 
matters partner (or any other person 
authorized to enter into an agreement 
to extend the periods of limitations) to 
execute a waiver on behalf of all the 
partners. In each case, the partnership 
must attach any new waiver of a part-
ner’s periods of limitations, and a copy 
of the Protective Statement to its Fed-
eral income tax return for that taxable 
year. 

(C) Application of general rule to do-
mestic nongrantor trusts and domestic es-
tates. A domestic nongrantor trust or a 
domestic estate that holds an interest 
in stock of a PFIC satisfies the waiver 
requirement of this paragraph (c)(4) at 
the entity level. For this purpose, such 
entity must comply with rules similar 
to those applicable to non-TEFRA 
partnerships, as provided in paragraph 
(c)(4)(i)(B)(1) of this section. 

(D) Application of general rule to S cor-
porations. An S corporation that holds 
an interest in stock of a PFIC satisfies 
the waiver requirement of this para-
graph (c)(4) at the S corporation level. 
For this purpose, the S corporation 
must comply with rules similar to 
those applicable to non-TEFRA part-
nerships, as provided in paragraph 
(c)(4)(i)(B)(1) of this section. However, 
in the case of an S corporation that 
was governed by the unified audit cor-
porate proceedings of sections 6241 
through 6245 for any taxable year to 
which a Protective Statement applies 
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(former TEFRA S corporation), the tax 
matters person (or any other person 
authorized to enter into such an agree-
ment), as was provided in sections 6241 
through 6245, may execute a waiver de-
scribed in this paragraph (c)(4) that ap-
plies to such taxable year; for any 
other taxable year, the former TEFRA 
S corporation must comply with rules 
similar to those applicable to non- 
TEFRA partnerships. 

(E) Effect on waiver of complete termi-
nation of a pass through entity or pass 
through entity’s business. The complete 
termination of a pass through entity 
described in paragraphs (c)(4)(i) (B) 
through (D) of this section, or a pass 
through entity’s trade or business, will 
not terminate a waiver that applies to 
a partner, shareholder, or beneficiary. 

(F) Application of general rule to for-
eign partnerships, foreign trusts, domestic 
or foreign grantor trusts, and foreign es-
tates. A U.S. person that is a partner or 
beneficiary of a foreign partnership, 
foreign trust, or foreign estate that 
holds an interest in stock of a PFIC 
satisfies the waiver requirement of this 
paragraph (c)(4) at the partner or bene-
ficiary level. A U.S. person that is 
treated under sections 671 through 679 
as the owner of the portion of a domes-
tic or foreign trust that owns an inter-
est in PFIC stock also satisfies the 
waiver requirement at the owner level. 
A waiver by a partner or beneficiary 
applies only to that partner or bene-
ficiary, and is not affected by a com-
plete termination of the entity or the 
entity’s trade or business. 

(ii) Terms of waiver—(A) Scope of waiv-
er. The waiver of the periods of limita-
tions is limited to the assessment of 
PFIC related taxes. If the period of 
limitations for a taxable year affected 
by a retroactive election has expired 
with respect to the assessment of other 
non-PFIC related taxes, no adjust-
ments, other than consequential 
changes, may be made by the Internal 
Revenue Service or by the shareholder 
to any other item of income, deduc-
tion, or credit for that year. If the pe-
riod of limitations for refunds or cred-
its for a taxable year affected by a ret-
roactive election is open only by virtue 
of the assessment period extension and 
section 6511(c), no refund or credit is 
allowable on grounds other than ad-

justments to PFIC related taxes and 
consequential changes. 

(B) Period of Waiver. The extension of 
the periods of limitations on the as-
sessment of PFIC related taxes will be 
effective for all of the shareholder’s 
taxable years to which the Protective 
Statement applies. In addition, the 
waiver, to the extent it applies to the 
period of limitations for a particular 
year, will terminate with respect to 
that year no sooner than three years 
from the date on which the shareholder 
files an amended return, as provided in 
paragraph (g) of this section, for that 
year. For the suspension of the running 
of the period of limitations for the col-
lection of taxes for which a shareholder 
has elected under section 1294 to extend 
the time for payment, as provided in 
paragraph (g)(3)(ii) of this section, see 
sections 6503(i) and 6229(h). 

(5) Time of and manner for filing a Pro-
tective Statement—(i) In general. Except 
as provided in paragraph (c)(5)(ii) of 
this section, a Protective Statement 
must be attached to the shareholder’s 
federal income tax return for the 
shareholder’s first taxable year to 
which the Protective Statement will 
apply. The shareholder must file its re-
turn and the copy of the Protective 
Statement by the due date, as extended 
under section 6081, for the return. 

(ii) Special rule for taxable years ended 
before January 2, 1998. A shareholder 
may file a Protective Statement that 
applies to the shareholder’s taxable 
year or years that ended before Janu-
ary 2, 1998, provided the period of limi-
tations on the assessment of taxes for 
any such year has not expired (open 
year). The shareholder must file the 
Protective Statement applicable to 
such open year or years, as provided in 
paragraph (c)(5)(i) of this section, by 
the due date, as extended, for the 
shareholder’s return for the first tax-
able year ending after January 2, 1998. 

(6) Applicability of the Protective State-
ment—(i) In general. Except as other-
wise provided in this paragraph (c)(6), a 
Protective Statement applies to the 
shareholder’s first taxable year for 
which the Protective Statement was 
filed and to each subsequent taxable 
year. The Protective Statement will 
not apply to any taxable year of the 
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shareholder during which the share-
holder does not own any stock of the 
foreign corporation or to any taxable 
year thereafter. Accordingly, if the 
shareholder has not made a retroactive 
election with respect to the previously 
owned stock by the time the share-
holder reacquires stock of the foreign 
corporation, the shareholder must file 
another Protective Statement to pre-
serve its right to make a retroactive 
election with respect to the later ac-
quired stock. For the rule that pro-
vides that a section 1295 election made 
with respect to a foreign corporation 
applies to stock of that corporation ac-
quired after a lapse in ownership, see 
§ 1.1295–1(c)(2)(iii). 

(ii) Invalidity of the Protective State-
ment. A shareholder will be treated as 
if it never filed a Protective Statement 
if— 

(A) The shareholder failed to make a 
retroactive election by the date pre-
scribed for making the retroactive 
election in paragraph (g)(1) of this sec-
tion; or 

(B) The waiver of the periods of limi-
tations terminates (by reason of a 
court decision or other determination) 
with respect to any taxable year before 
the expiration of three years from the 
date of filing of an amended return for 
that year pursuant to paragraph (g) of 
this section. 

(7) Retention of Protective Statement 
and information demonstrating reasonable 
belief. A shareholder that files a Pro-
tective Statement must retain a copy 
of the Protective Statement and its at-
tachments and must, for each taxable 
year of the shareholder to which the 
Protective Statement applies, retain 
information sufficient to demonstrate 
the shareholder’s reasonable belief that 
the foreign corporation was not a PFIC 
for the taxable year of the foreign cor-
poration ending during each such tax-
able year of the shareholder. 

(d) Reasonable belief—(1) In general. A 
foreign corporation is a PFIC for a tax-
able year if the foreign corporation sat-
isfies either the income or asset test of 
section 1297(a). To determine whether a 
shareholder had reasonable belief that 
the foreign corporation is not a PFIC 
under section 1297(a), the shareholder 
must consider all relevant facts and 
circumstances. Reasonable belief may 

be based on a variety of factors, includ-
ing reasonable asset valuations as well 
as reasonable interpretations of the ap-
plicable provisions of the Code, regula-
tions, and administrative guidance re-
garding the direct and indirect owner-
ship of the income or assets of the for-
eign corporation, the proper character 
of that income or those assets, and 
similar issues. Reasonable belief may 
be based on reasonable predictions re-
garding income to be earned and assets 
to be owned in subsequent years where 
qualifications of the foreign corpora-
tion as a PFIC for the current taxable 
year will depend on the qualification of 
the corporation as a PFIC in a subse-
quent year. Reasonable belief may be 
based on an analysis of generally avail-
able financial information of the for-
eign corporation. To determine wheth-
er a shareholder had reasonable belief 
that the foreign corporation was not a 
PFIC, the Commissioner may consider 
the size of the shareholder’s interest in 
the foreign corporation. 

(2) Knowledge of law required. Reason-
able belief must be based on a good 
faith effort to apply the Code, regula-
tions, and related administrative guid-
ance. Any person’s failure to know or 
apply these provisions will not form 
the basis of reasonable belief. 

(e) Special rules for qualified share-
holders—(1) In general. A shareholder 
that is a qualified shareholder, as de-
fined in paragraph (e)(2) of this section, 
for a taxable year of the shareholder is 
not required to satisfy the reasonable 
belief requirement of paragraph (b)(1) 
of this section or file a Protective 
Statement to preserve its ability to 
make a retroactive election with re-
spect to such taxable year. Accord-
ingly, a qualified shareholder may 
make a retroactive election for any 
open taxable year in the shareholder’s 
holding period. The retroactive elec-
tion will be treated as made in the ear-
liest taxable year of the shareholder 
during which the foreign corporation 
qualified as a PFIC (including a tax-
able year ending prior to January 2, 
1998) and the shareholder will be treat-
ed as a shareholder of a pedigreed QEF, 
as defined in § 1.1291–9(j)(2)(ii), provided 
the shareholder— 

(i) Has been a qualified shareholder 
with respect to the foreign corporation 

VerDate Mar<15>2010 09:50 May 09, 2011 Jkt 223094 PO 00000 Frm 00655 Fmt 8010 Sfmt 8010 Y:\SGML\223094.XXX 223094W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



646 

26 CFR Ch. I (4–1–11 Edition) § 1.1295–3 

for all taxable years of the shareholder 
included in the shareholder’s holding 
period during which the foreign cor-
poration was a PFIC, or in the case of 
taxable years ending before January 2, 
1998, the shareholder satisfies the cri-
teria of a qualified shareholder, for all 
such years; or 

(ii) Has been a qualified shareholder, 
or in the case of taxable years ending 
before January 2, 1998 satisfies the cri-
teria of a qualified shareholder, for all 
taxable years in its holding period be-
fore it filed a Protective Statement, 
which Protective Statement is applica-
ble to all subsequent years, beginning 
with the first taxable year in which the 
shareholder is not a qualified share-
holder. 

(2) Qualified shareholder. A share-
holder will be treated as a qualified 
shareholder for a taxable year if the 
shareholder did not file a Protective 
Statement applicable to an earlier tax-
able year included in the shareholder’s 
holding period of the stock of the for-
eign corporation currently held and— 

(i) At all times during the taxable 
year the shareholder owned, within the 
meaning of section 958, directly, indi-
rectly, or constructively, less than two 
percent of the vote and value of each 
class of stock of the foreign corpora-
tion; and 

(ii) With respect to the taxable year 
of the foreign corporation ending with-
in the shareholder’s taxable year, the 
foreign corporation or U.S. counsel for 
the foreign corporation indicated in a 
public filing, disclosure statement or 
other notice provided to U.S. persons 
that are shareholders of the foreign 
corporation (corporate filing) that the 
foreign corporation— 

(A) Reasonably believes that it is not 
or should not constitute a PFIC for the 
corporation’s taxable year; or 

(B) Is unable to conclude that it is 
not or should not be a PFIC (due to 
certain asset valuation or interpreta-
tion issues, or because PFIC status will 
depend on the income or assets of the 
foreign corporation in the corpora-
tion’s subsequent taxable years) but 
reasonably believes that, more likely 
than not, it ultimately will not be a 
PFIC. 

(3) Exceptions. Notwithstanding para-
graph (e)(2)(ii) of this section, a share-

holder will not be treated as a qualified 
shareholder for a taxable year of the 
shareholder if the shareholder knew or 
had reason to know that a corporate 
filing regarding the foreign corpora-
tion’s PFIC status was inaccurate, or 
knew that the foreign corporation was 
a PFIC for the taxable year of the for-
eign corporation ending with or within 
such taxable year of the shareholder. 
For purposes of this paragraph, a 
shareholder will be treated as knowing 
that a foreign corporation was a PFIC 
if the principal activity of the foreign 
corporation, directly or indirectly, is 
owning or trading a diversified port-
folio of stock, securities, or other fi-
nancial contracts. 

(f) Special consent—(1) In general. A 
shareholder that has not satisfied the 
requirements of paragraph (b) or (e) of 
this section may request the consent of 
the Commissioner to make a retro-
active election for a taxable year of the 
shareholder provided the shareholder 
satisfies the requirements set forth in 
this paragraph (f). The Commissioner 
will grant relief under this paragraph 
(f) only if— 

(i) The shareholder reasonably relied 
on a qualified tax professional, within 
the meaning of paragraph (f)(2) of this 
section; 

(ii) Granting consent will not preju-
dice the interests of the United States 
government, as provided in paragraph 
(f)(3) of this section; 

(iii) The shareholder requests consent 
under paragraph (f) of this section be-
fore a representative of the Internal 
Revenue Service raises upon audit the 
PFIC status of the corporation for any 
taxable year of the shareholder; and 

(iv) The shareholder satisfies the pro-
cedural requirements set forth in para-
graph (f)(4) of this section. 

(2) Reasonable reliance on a qualified 
tax professional—(i) In general. Except 
as provided in paragraph (f)(2)(ii) of 
this section, a shareholder is deemed to 
have reasonably relied on a qualified 
tax professional only if the shareholder 
reasonably relied on a qualified tax 
professional (including a tax profes-
sional employed by the shareholder) 
who failed to identify the foreign cor-
poration as a PFIC or failed to advise 
the shareholder of the consequences of 
making, or failing to make, the section 
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1295 election. A shareholder will not be 
considered to have reasonably relied on 
a qualified tax professional if the 
shareholder knew, or reasonably should 
have known, that the foreign corpora-
tion was a PFIC and of the availability 
of a section 1295 election, or knew or 
reasonably should have known that the 
qualified tax professional— 

(A) Was not competent to render tax 
advice with respect to the ownership of 
shares of a foreign corporation; or 

(B) Did not have access to all rel-
evant facts and circumstances. 

(ii) Shareholder deemed to have not rea-
sonably relied on a qualified tax profes-
sional. For purposes of this paragraph 
(f)(2), a shareholder is deemed to have 
not reasonably relied on a qualified tax 
professional if the shareholder was in-
formed by the qualified tax profes-
sional that the foreign corporation was 
a PFIC and of the availability of the 
section 1295 election and related tax 
consequences, but either chose not to 
make the section 1295 election or was 
unable to make a valid section 1295 
election. 

(3) Prejudice to the interests of the 
United States government—(1) General 
rule. Except as otherwise provided in 
paragraph (f)(3)(ii) of this section, the 
Commissioner will not grant consent 
under paragraph (f) of this section if 
doing so would prejudice the interests 
of the United States government. The 
interests of the United States govern-
ment are prejudiced if granting relief 
would result in the shareholder having 
a lower tax liability, taking into ac-
count applicable interest charges, in 
the aggregate for all years affected by 
the retroactive election (other than by 
a de minimis amount) than the share-
holder would have had if the share-
holder had made the section 1295 elec-
tion by the election due date. The time 
value of money is taken into account 
for purposes of this computation. 

(ii) Elimination of prejudice to the in-
terests of the United States government. 
Notwithstanding the general rule of 
paragraph (f)(3)(i) of this section, if 
granting relief would prejudice the in-
terests of the United States govern-
ment, the Commissioner may, in the 
Commissioner’s sole discretion, grant 
consent to make the election provided 
the shareholder enters into a closing 

agreement with the Commissioner that 
requires the shareholder to pay an 
amount sufficient to eliminate any 
prejudice to the United States govern-
ment as a consequence of the share-
holder’s inability to file amended re-
turns for closed taxable years. 

(4) Procedural requirements—(i) Filing 
instructions. A shareholder requests 
consent under paragraph (f) of this sec-
tion to make a retroactive election by 
filing with the Office of the Associate 
Chief Counsel (International) a ruling 
request that includes the affidavits re-
quired by this paragraph (f)(4). The rul-
ing request must satisfy the require-
ments, including payment of the user 
fee, for ruling requests filed with that 
office. 

(ii) Affidavit from shareholder. The 
shareholder, or a person authorized to 
sign a Federal income tax return on be-
half of the shareholder, must submit a 
detailed affidavit describing the events 
that led to the failure to make a sec-
tion 1295 election by the election due 
date, and to the discovery thereof. The 
shareholder’s affidavit must describe 
the engagement and responsibilities of 
the qualified tax professional as well as 
the extent to which the shareholder re-
lied on the tax professional. The share-
holder must sign the affidavit under 
penalties of perjury. An individual who 
signs for an entity must have personal 
knowledge of the facts and cir-
cumstances at issue. 

(iii) Affidavits from other persons. The 
shareholder must submit detailed affi-
davits from individuals having knowl-
edge or information about the events 
that led to the failure to make a sec-
tion 1295 election by the election due 
date, and to the discovery thereof. 
These individuals must include the 
qualified tax professional upon whose 
advice the shareholder relied, as well 
as any individual (including an em-
ployee of the shareholder) who made a 
substantial contribution to the re-
turn’s preparation, and any accountant 
or attorney, knowledgeable in tax mat-
ters, who advised the shareholder with 
regard to its ownership of the stock of 
the foreign corporation. Each affidavit 
must describe the individual’s engage-
ment and responsibilities as well as the 
advice concerning the tax treatment of 
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the foreign corporation that that indi-
vidual provided to the shareholder. 
Each affidavit also must include the in-
dividual’s name, address, and taxpayer 
identification number, and must be 
signed by the individual under pen-
alties of perjury. 

(iv) Other information. In connection 
with a request for consent under this 
paragraph (f), a shareholder must pro-
vide any additional information re-
quested by the Commissioner. 

(v) Notification of Internal Revenue 
Service. The shareholder must notify 
the branch of the Associate Chief Coun-
sel (International) considering the re-
quest for relief under this paragraph (f) 
if, while the shareholder’s request for 
consent is pending, the Internal Rev-
enue Service begins an examination of 
the shareholder’s return for the retro-
active election year or for any subse-
quent taxable year during which the 
shareholder holds stock of the foreign 
corporation. 

(vi) Who requests special consent under 
this paragraph (f) and who enters into a 
closing agreement. The person that re-
quests consent under this paragraph (f) 
is the person that makes the section 
1295 election, as provided in § 1.1295– 
1(d). If a shareholder is required to 
enter into a closing agreement with 
the Commissioner, as described in 
paragraph (f)(3)(ii) of this section, rules 
similar to those under paragraphs 
(c)(4)(i) (B) through (E) of this section 
apply for purposes of determining the 
person that enters into the closing 
agreement. 

(g) Time for and manner of making a 
retroactive election—(1) Time for making 
a retroactive election—(i) In general. Ex-
cept as otherwise provided in para-
graph (g)(1)(ii) of this section, a share-
holder must make a retroactive elec-
tion, in the manner provided in para-
graph (g)(2) of this section, on or before 
the due date, as extended, for the 
shareholder’s return— 

(A) In the case of a shareholder that 
makes a retroactive election pursuant 
to paragraph (b) or (e) of this section, 
for the taxable year in which the share-
holder determines or reasonably should 
have determined that the foreign cor-
poration was a PFIC; or 

(B) In the case of a shareholder that 
obtains the consent of the Commis-

sioner pursuant to paragraph (f) of this 
section for the taxable year in which 
such consent is granted. 

(ii) Transition rule. A shareholder 
that files a Protective Statement for a 
taxable year described in paragraph 
(c)(5)(ii) of this section may make a 
retroactive election by the due date, as 
extended, for the return for the first 
taxable year ended after January 2, 
1998 even if the shareholder determined 
or should have determined that the for-
eign corporation was a PFIC for a year 
described in paragraph (c)(5)(ii) of this 
section at any time on or before Janu-
ary 2, 1998. 

(iii) Ownership not required at time ret-
roactive election is made. The share-
holder need not own shares of the for-
eign corporation at the time the share-
holder makes a retroactive election 
with respect to the foreign corporation. 

(2) Manner of making a retroactive elec-
tion. A shareholder that has satisfied 
the requirements of paragraph (b) or (e) 
of this section, or a shareholder that 
has been granted consent under para-
graph (f) of this section, must make a 
retroactive election in the manner pro-
vided in Form 8621 for making a sec-
tion 1295 election, and must attach 
Form 8621 to an amended return for the 
later of the retroactive election year or 
the earliest open taxable year of the 
shareholder. The shareholder also must 
file an amended return for each of its 
subsequent taxable years affected by 
the retroactive election. In each 
amended return the shareholder must 
redetermine its income tax liability for 
that year to take into account the as-
sessment of PFIC related taxes. If the 
period of limitations for the assess-
ment of taxes for a taxable year af-
fected by the retroactive election has 
expired except to the extent the waiver 
of limitations, described in paragraph 
(c)(4) of this section, has extended such 
period, no adjustments, other than con-
sequential changes, may be made to 
any other items of income, deduction, 
or credit in that year. In addition, the 
shareholder must pay all taxes and in-
terest owing by reason of the PFIC and 
QEF status of the foreign corporation 
in those years (except to the extent a 
section 1294 election extends the time 

VerDate Mar<15>2010 09:50 May 09, 2011 Jkt 223094 PO 00000 Frm 00658 Fmt 8010 Sfmt 8010 Y:\SGML\223094.XXX 223094W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



649 

Internal Revenue Service, Treasury § 1.1296–1 

to pay the taxes and interest). A share-
holder that filed a Protective State-
ment must attach to Form 8621 filed 
with each amended return a represen-
tation that the shareholder, until the 
taxable year in which it determined or 
reasonably should have determined 
that the foreign corporation was a 
PFIC, reasonably believed, within the 
meaning of paragraph (d) of this sec-
tion, that the foreign corporation was 
not a PFIC in the taxable year for 
which the amended return is filed, and 
in all other taxable years to which the 
Protective Statement applies. A share-
holder that entered into a closing 
agreement must comply with the terms 
of that agreement, as provided in para-
graph (f)(3)(ii) of this section, to elimi-
nate any prejudice to the United States 
government’s interests, as described in 
paragraph (f)(3) of this section. 

(3) Who makes the retroactive election. 
The person that makes the retroactive 
election is the person that makes the 
section 1295 election, as provided in 
§ 1.1295–1(d). A partner, shareholder, or 
beneficiary for which a pass through 
entity, as described in paragraphs 
(c)(4)(i) (B) through (D) of this section, 
filed a Protective Statement may 
make a retroactive election, if the pass 
through entity completely terminates 
its business or otherwise ceases to 
exist. 

(4) Other elections—(i) Section 
1291(d)(2) election. If the foreign cor-
poration for which the shareholder 
makes a retroactive election will be 
treated as an unpedigreed QEF, as de-
fined in § 1.1291–9(j)(2)(iii), with respect 
to the shareholder, the shareholder 
may make an election under section 
1291(d)(2) to purge its holding period of 
the years or parts of years before the 
effective date of the retroactive elec-
tion. If the qualification date, within 
the meaning of § 1.1291–9(e) or 1.1291– 
10(e), falls in a taxable year for which 
the period of limitations has expired, 
the shareholder may treat the first day 
of the retroactive election year as the 
qualification date. The shareholder 
may make a section 1291(d)(2) election 
at the time that it makes the retro-
active election, but no later than two 
years after the date that the amended 
return in which the retroactive elec-
tion is made is filed. For the require-

ments for making a section 1291(d)(2) 
election, see §§ 1.1291–9 and 1.1291–10. 

(ii) Section 1294 election. A shareholder 
may make an election under section 
1294 to extend the time for payment of 
tax on the shareholder’s pro rata 
shares of the ordinary earnings and net 
capital gain of the foreign corporation 
reported in the shareholder’s amended 
return, and section 6621 interest attrib-
utable to such tax, but only to the ex-
tent the tax and interest are attrib-
utable to earnings that have not been 
distributed to the shareholder. The 
shareholder must make a section 1294 
election for a taxable year at the time 
that it files its amended return for that 
year, as provided in paragraph (g)(1) of 
this section. For the requirements for 
making a section 1294 election, see 
§ 1.1294–1T. 

(h) Effective date. The rules of this 
section are effective as of January 2, 
1998. 

[T.D. 8750, 63 FR 19, Jan. 2, 1998. Redesig-
nated and amended by T.D. 8870, 65 FR 5781, 
Feb. 7, 2000] 

§ 1.1296–1 Mark to market election for 
marketable stock. 

(a) Definitions—(1) Eligible RIC. An eli-
gible RIC is a regulated investment 
company that offers for sale, or has 
outstanding, any stock of which it is 
the issuer and which is redeemable at 
net asset value, or that publishes net 
asset valuations at least annually. 

(2) Section 1296 stock. The term section 
1296 stock means marketable stock in a 
passive foreign investment company 
(PFIC), including any PFIC stock 
owned directly or indirectly by an eli-
gible RIC, for which there is a valid 
section 1296 election. Section 1296 stock 
does not include stock of a foreign cor-
poration that previously had been a 
PFIC, and for which a section 1296 elec-
tion remains in effect. 

(3) Unreversed inclusions—(i) General 
rule. The term unreversed inclusions 
means with respect to any section 1296 
stock, the excess, if any, of— 

(A) The amount of mark to market 
gain included in gross income of the 
United States person under paragraph 
(c)(1) of this section with respect to 
such stock for prior taxable years; over 

(B) The amount allowed as a deduc-
tion to the United States person under 
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