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knows or has reason to know that the 
Commissioner has exercised the discre-
tion under either § 1.7701(l)–3(c)(1)(ii) to 
apply the recharacterization rules of 
§ 1.7701(l)–3(c), or § 1.7701(l)–3(d) to de-
part from the recharacterization rules 
of § 1.7701(l)–3(c) for a taxpayer, the 
withholding agent must withhold on 
payments made (or deemed made) to 
that taxpayer in accordance with the 
characterization of the fast-pay ar-
rangement imposed by the Commis-
sioner under § 1.7701(l)–3. 

(b) Exception. If at any time the with-
holding agent knows or has reason to 
know that any taxpayer entered into a 
fast-pay arrangement with a principal 
purpose of applying the recharacteriza-
tion rules of § 1.7701(l)–3(c) to avoid tax 
under section 871(a) or section 881, then 
for each payment made or deemed 
made to such taxpayer under the ar-
rangement, the withholding agent 
must withhold, under section 1441 or 
section 1442, the higher of— 

(1) The amount of withholding that 
would apply to such payment deter-
mined under the form of the arrange-
ment; or 

(2) The amount of withholding that 
would apply to deemed payments deter-
mined under the recharacterization 
rules of § 1.7701(l)–3(c). 

(c) Liability. Any person required to 
deduct and withhold tax under this sec-
tion is made liable for that tax by sec-
tion 1461, and is also liable for applica-
ble penalties and interest for failing to 
comply with section 1461. 

(d) Examples. The following examples 
illustrate the rules of this section: 

Example 1. REIT W issues shares of fast-pay 
stock to foreign individual A, a resident of 
Country C. United States source dividends 
paid to residents of C are subject to a 30 per-
cent withholding tax. W issues all shares of 
benefited stock to foreign individuals who 
are residents of Country D. D’s income tax 
convention with the United States reduces 
the United States withholding tax on divi-
dends to 15 percent. Under § 1.7701(l)–3(c), the 
dividends paid by W to A are deemed to be 
paid by W to the benefited shareholders. W 
has reason to know that A entered into the 
fast-pay arrangement with a principal pur-
pose of using the recharacterization rules of 
§ 1.7701(l)–3(c) to reduce United States with-
holding tax. W must withhold at the 30 per-
cent rate because the amount of withholding 
that applies to the payments determined 
under the form of the arrangement is higher 

than the amount of withholding that applies 
to the payments determined under § 1.7701(l)– 
3(c). 

Example 2. The facts are the same as in Ex-
ample 1 of this paragraph (d) except that W 
does not know, or have reason to know, that 
A entered into the arrangement with a prin-
cipal purpose of using the recharacterization 
rules of § 1.7701(l)–3(c) to reduce United 
States withholding tax. Further, the Com-
missioner has not exercised the discretion 
under § 1.7701(l)–3(d) to depart from the re-
characterization rules of § 1.7701(l)–3(c). Ac-
cordingly, W must withhold tax at a 15 per-
cent rate on the dividends deemed paid to 
the benefited shareholders. 

(e) Effective date. This section applies 
to payments made (or deemed made) on 
or after January 6, 1999. 

[T.D. 8853, 65 FR 1312, Jan. 10, 2000] 

§ 1.1442–1 Withholding of tax on for-
eign corporations. 

For regulations concerning the with-
holding of tax at source under section 
1442 in the case of foreign corporations, 
foreign governments, international or-
ganizations, foreign tax-exempt cor-
porations, or foreign private founda-
tions, see §§ 1.1441–1 through 1.1441–9. 

[T.D. 8734, 62 FR 53466, Oct. 14, 1997] 

§ 1.1442–2 Exemption under a tax trea-
ty. 

For regulations providing for a claim 
of reduced withholding tax under sec-
tion 1442 by certain foreign corpora-
tions pursuant to the provisions of an 
income tax treaty, see § 1.1441–6. 

[T.D. 8734, 62 FR 53466, Oct. 14, 1997] 

§ 1.1442–3 Tax exempt income of a for-
eign tax-exempt corporation. 

For regulations providing for a claim 
of exemption for income exempt from 
tax under section 501(a) of a foreign 
tax-exempt corporation, see § 1.1441–9. 
See § 1.1443–1 for withholding rules ap-
plicable to foreign private foundations 
and to the unrelated business income 
of foreign tax-exempt organizations. 

[T.D. 8734, 62 FR 53466, Oct. 14, 1997] 

§ 1.1443–1 Foreign tax-exempt organi-
zations. 

(a) Income includible in computing un-
related business taxable income. In the 
case of a foreign organization that is 
described in section 501(c), amounts 
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paid or effectively connected taxable 
income allocable to the organization 
that are includible under section 512 
and section 513 in computing the orga-
nization’s unrelated business taxable 
income are subject to withholding 
under §§ 1.1441–1, 1.1441–4, 1.1441–6, and 
1.1446–1 through 1.1446–6, in the same 
manner as payments or allocations of 
effectively connected taxable income of 
the same amounts made to any foreign 
person that is not a tax-exempt organi-
zation. Therefore, a foreign organiza-
tion receiving amounts includible 
under section 512 and section 513 in 
computing the organization’s unrelated 
business taxable income may claim an 
exemption from withholding or a re-
duced rate of withholding with respect 
to that income in the same manner as 
a foreign person that is not a tax-ex-
empt organization. See § 1.1441–9(b)(3) 
for a presumption that amounts are in-
cludible under section 512 and section 
513 in computing the organization’s un-
related business taxable income in the 
absence of reliable certification. See 
also § 1.1446–3(c)(3), applying this pre-
sumption in the context of section 1446. 

(b) Income subject to tax under section 
4948—(1) In general. The gross invest-
ment income (as defined in section 
4940(c)(2)) of a foreign private founda-
tion is subject to withholding under 
section 1443(b) at the rate of 4 percent 
to the extent that the income is from 
sources within the United States and is 
subject to the tax imposed by section 
4948(a) and the regulations under that 
section. Withholding under this para-
graph (b) is required irrespective of the 
fact that the income may be effectively 
connected with the conduct of a trade 
or business in the United States by the 
foreign organization. See § 1.1441–9(b)(3) 
for applicable presumptions that 
amounts are subject to tax under sec-
tion 4948. The withholding imposed 
under this paragraph (b)(1) does not ob-
viate a private foundation’s obligation 
to file any return required by law with 
respect to such organization, such as 
the form that the foundation is re-
quired to file under section 6033 for the 
taxable year. 

(2) Reliance on a foreign organization’s 
claim of foreign private foundation status. 
For reliance by a withholding agent on 
a foreign organization’s claim of for-

eign private foundation status, see 
§ 1.1441–9 (b) and (c). 

(3) Applicable procedures. A with-
holding agent withholding the 4-per-
cent amount pursuant to paragraph 
(b)(1) of this section shall treat such 
withholding as withholding under sec-
tion 1441(a) or 1442(a) for all purposes, 
including reporting of the payment on 
a Form 1042 and a Form 1042–S pursu-
ant to § 1.1461–1 (b) and (c). Similarly, 
the foreign private foundation shall 
treat the 4-percent withholding as 
withholding under section 1441(a) or 
1442(a), including for purposes of claims 
for refunds and credits. 

(4) Claim of benefits under an income 
tax treaty. The withholding procedures 
applicable to claims of a reduced rate 
under an income tax treaty are gov-
erned solely by the provisions of 
§ 1.1441–6 and not by this section. 

(c) Effective date—(1) In general. This 
section applies to payments made after 
December 31, 2000, except that the ref-
erences in paragraph (a) of this section 
to effectively connected taxable in-
come and withholding under section 
1446 shall apply to partnership taxable 
years beginning after May 18, 2005, or 
such earlier time as the regulations 
under §§ 1.1446–1 through 1.1446–5 apply 
by reason of an election under § 1.1446– 
7. 

(2) Transition rules. For purposes of 
this section, the validity of an affidavit 
or opinion of counsel described in 
§ 1.1443–1(b)(4)(i) in effect prior to Janu-
ary 1, 2001 (see § 1.1443–1(b)(4)(i) as con-
tained in 26 CFR part 1, revised April 1, 
1999) is extended until December 31, 
2000. However, a withholding agent 
may choose to not take advantage of 
the transition rule in this paragraph 
(c)(2) with respect to one or more with-
holding certificates valid under the 
regulations in effect prior to January 
1, 2001 (see 26 CFR part 1, revised April 
1, 1999) and, therefore, to require with-
holding certificates conforming to the 
requirements described in this section 
(new withholding certificates). For pur-
poses of this section, a new with-
holding certificate is deemed to satisfy 
the documentation requirement under 
the regulations in effect prior to Janu-
ary 1, 2001 ( see 26 CFR part 1, revised 
April 1, 1999). Further, a new with-
holding certificate remains valid for 
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the period specified in § 1.1441– 
1(e)(4)(ii), regardless of when the cer-
tificate is obtained. 

[T.D. 8734, 62 FR 53466, Oct. 14, 1997, as 
amended by T.D. 8804, 63 FR 72186, Dec. 31, 
1998; T.D. 8856, 64 FR 73411, Dec. 30, 1999; T.D. 
9200, 70 FR 28717, May 18, 2005; T.D. 9394, 73 
FR 23074, Apr. 29, 2008] 

§ 1.1445–1 Withholding on dispositions 
of U.S. real property interests by 
foreign persons: In general. 

(a) Purpose and scope of regulations. 
These regulations set forth rules relat-
ing to the withholding requirements of 
section 1445. In general, section 1445(a) 
provides that any person who acquires 
a U.S. real property interest from a 
foreign person must withhold a tax of 
10 percent from the amount realized by 
the transferor foreign person (or a less-
er amount established by agreement 
with the Internal Revenue Service). 
Section 1445(e) provides special rules 
requiring withholding on distributions 
and certain other transactions by cor-
porations, partnerships, trusts, and es-
tates. This § 1.1445–1 provides general 
rules concerning the withholding re-
quirement of sections 1445(a), as well as 
definitions applicable under both sec-
tion 1445(a) and 1445(e). Section 1.1445– 
2 provides for various situations in 
which withholding is not required 
under section 1445(a). Section 1.1445–3 
provides for adjustments to the 
amount required to be withheld by 
transferees under section 1445(a). Sec-
tion 1.1445–4 prescribes the duties of 
agents in transactions subject to with-
holding under either section 1445(a) or 
1445(e). Section 1.1445–5 provides rules 
concerning the withholding required 
under section 1445(e), while § 1.1445–6 
provides for adjustments to the 
amount required to be withheld under 
section 1445(e). Finally, § 1.1445–7 pro-
vides rules concerning the treatment of 
a foreign corporation that has made an 
election under section 897(i) to be 
treated as a domestic corporation. 

(b) Duty to withhold—(1) In general. 
Transferees of U.S. real property inter-
ests are required to deduct and with-
hold a tax equal to 10 percent of the 
amount realized by the transferor, if 
the transferor is a foreign person and 
the disposition takes place on or after 
January 1, 1985. Neither the trans-

feree’s duty to withhold nor the 
amount required to be withheld is af-
fected by the amount of cash to be paid 
by the transferee. Amounts withheld 
must be reported and paid over in ac-
cordance with the requirements of 
paragraph (c) of this section. Failures 
to withhold and pay over are subject to 
the liabilities set forth in paragraph (e) 
of this section. If two or more persons 
are joint transferees of a U.S. real 
property interest, each such person is 
subject to the obligation to withhold. 
That obligation is fulfilled with respect 
to each such person if any one of them 
withholds and pays over the required 
amount in accordance with the rules of 
this section. If the amount realized (as 
defined in paragraph (g)(5) of this sec-
tion) by the transferor is zero, then no 
withholding is required. For example, 
if a real property interest is trans-
ferred as a gift (i.e, the recipient does 
not assume any liabilities or furnish 
any other consideration to the trans-
feror) then no withholding is required. 
Withholding is not required with re-
spect to dispositions that takes place 
before January 1, 1985, even if the first 
payment of consideration is made after 
December 31, 1984. 

(2) U.S. real property interest owned 
jointly by foreign and non-foreign trans-
ferors. The amount subject to with-
holding under paragraph (b)(1) of this 
section with respect to the transfer of 
a U.S. real property interest owned by 
one or more foreign persons (as defined 
in § 1.897–1(k)) and one or more non-for-
eign persons shall be determined by al-
locating the amount realized from the 
transfer between (or among) such 
transferors based upon the capital con-
tribution of each transferor with re-
spect to the property and by aggre-
gating the amounts allocated to any 
foreign person (or persons). For this 
purpose, a husband and wife will each 
be deemed to have contributed 50 per-
cent of the aggregate capital contrib-
uted by such husband and wife. See 
§ 1.1445–1(f)(3)(iv) with respect to the 
crediting of the amount withheld be-
tween or among joint foreign trans-
ferors. 

(3) Options to acquire a U.S. real prop-
erty interest—(i) No withholding on grant 
of option. No withholding is required 
under section 1445 with respect to any 
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