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partners, NRA and FC on the Form 8805 
issued to each partner. The credit passed to 
each partner on Form 8805 will be treated as 
a distribution to the respective partners 
under section 1446(d). 

Example 2. Insufficient documentation—tiered 
partnership structure. (i) LTP is a domestic 
partnership that has two equal partners A 
and PRS. A is a nonresident alien and PRS is 
a foreign partnership that has two equal for-
eign partners, C and D. Neither A nor PRS 
provides LTP with a valid Form W–8 or Form 
W–9. Neither C nor D provides PRS with a 
valid Form W–8 or Form W–9. Pursuant to 
§ 1.1446–1(c)(3), LTP must presume that PRS 
is a foreign person subject to withholding 
under section 1446 at the higher of the high-
est rate under section 1 or section 11(b)(1). 
LTP has also not received any documenta-
tion with respect to A. LTP must presume 
that A is a foreign person, and, if LTP knows 
that A is an individual, compute and pay 1446 
tax, subject to § 1.1446–3(a)(2), based on that 
knowledge. 

(ii) Assume a change of facts where C 
provides a form W–8 (e.g., Form W– 
8BEN) to PRS, and PRS in turn, fur-
nishes that form to LTP along with its 
Form W–8IMY, and information regard-
ing how effectively connected items 
are allocated to C and D. Based upon 
the additional facts, LTP can reliably 
associate one-half of PRS’s allocable 
share of ECTI with documentation re-
lated with C. Therefore, under para-
graph (c)(2) of this section, LTP will 
look through PRS to C when com-
puting its 1446 tax to the extent of C’s 
indirect share and will not look 
through with respect to the remainder 
of PRS’s allocable share (D’s indirect 
share). 

[T.D. 9200, 70 FR 28717, May 18, 2005, as 
amended by T.D. 9394, 73 FR 23074, Apr. 29, 
2008] 

§ 1.1446–6 Special rules to reduce a 
partnership’s 1446 tax with respect 
to a foreign partner’s allocable 
share of effectively connected tax-
able income. 

(a) In general—(1) Purpose and scope. 
This section provides rules regarding 
when a partnership required to pay 
withholding tax under section 1446 (1446 
tax), or an installment of 1446 tax, may 
consider certain partner-level deduc-
tions and losses in computing its 1446 
tax obligation under § 1.1446–3, or other-
wise not pay a de minimis amount of 
1446 tax due with respect to a non-
resident alien individual partner. A 

partnership determines the applica-
bility of the rules of this section on a 
partner-by-partner basis for each in-
stallment period and when completing 
its Form 8804, ‘‘Annual Return for 
Partnership Withholding Tax (Section 
1446),’’ and paying 1446 tax for the part-
nership taxable year. Except with re-
spect to certain state and local taxes 
paid by the partnership on behalf of the 
partner, to apply the rules of this sec-
tion with respect to a foreign partner, 
the partnership must receive a certifi-
cate from such partner for each part-
nership taxable year. Paragraph (b) of 
this section identifies the foreign part-
ners to which this section applies. 
Paragraph (c) of this section identifies 
the deductions and losses that a for-
eign partner may certify to the part-
nership as well as the state and local 
taxes paid by the partnership on behalf 
of the foreign partner that can be 
taken into account without a certifi-
cation, and establishes an exception 
that permits a partnership to not pay a 
de minimis amount of 1446 tax with re-
spect to a nonresident alien partner. 
Paragraph (c) of this section also sets 
forth the requirements for a valid cer-
tificate. Paragraphs (a)(2) and (d) of 
this section establish when a partner-
ship may rely on and consider a foreign 
partner’s certificate in computing its 
1446 tax, and the effects of relying on 
such a certificate. Paragraph (d) of this 
section also describes the effects of a 
partnership relying on a certificate (in-
cluding an updated certificate) and the 
reporting requirements of a partner-
ship with respect to a certificate. Para-
graph (e) of this section sets forth ex-
amples that illustrate the rules of this 
section. Paragraph (f) of this section 
provides the Effective/Applicability 
date. Paragraph (g) of this section pro-
vides a transition rule. 

(2) Reasonable reliance on a certificate. 
Subject to § 1.1446–2 and the rules of 
this section, a partnership receiving a 
certificate (including an updated cer-
tificate or status update under para-
graph (c)(2)(ii)(B) of this section) of de-
ductions and losses from a partner pro-
vided in accordance with the provisions 
of this section may reasonably rely on 
such certificate (to the extent of the 
certified deductions and losses or other 
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representations set forth in the certifi-
cate) until such time that it has actual 
knowledge or reason to know that the 
certificate is defective or that the time 
for receiving an updated certificate or 
status update from the partner under 
paragraph (c)(2)(ii)(B) of this section 
has expired. For this purpose, a part-
nership shall be considered to have ac-
tual knowledge or reason to know that 
a certificate is defective upon receipt 
of written notification from the IRS 
under paragraph (c)(3) or (c)(5) of this 
section. 

(b) Foreign partner to whom this section 
applies—(1) In general. Except as other-
wise provided in paragraph (b)(3) of this 
section, a foreign partner to whom this 
section applies is a foreign partner that 
meets the requirements of this para-
graph (b)(1). 

(i) The partner has provided valid 
documentation to the partnership to 
which a certificate is submitted under 
this section in accordance with § 1.1446– 
1. 

(ii) If the partner’s current taxable 
year is the first taxable year in which 
the partner submits a certificate to 
any partnership, the partner has filed 
(or will file) a qualifying U.S. income 
tax return for each of its three taxable 
years ending before the end of the part-
nership’s taxable year for which the 
partner is submitting a certificate (re-
gardless of whether it was a partner in 
that partnership during each of these 
years). A qualifying U.S. income tax 
return for a taxable year that is prior 
to the first taxable year the partner 
submits a certificate to any partner-
ship is a U.S. income tax return filed 
within the time specified in paragraph 
(b)(2)(iii) of this section. 

(iii) If the current taxable year of the 
partner is not the first taxable year in 
which the partner submits a certificate 
to any partnership, the partner met 
the requirements in paragraph (b)(1)(ii) 
of this section for the first taxable year 
in which it submitted a certificate to 
any partnership and has filed (or will 
file) a qualifying U.S. income tax re-
turn for its first taxable year in which 
it submitted a certificate to any part-
nership and each subsequent taxable 
year ending before the beginning of the 
current taxable year (regardless of 
whether it was a partner in any part-

nership during each of those years). A 
qualifying U.S. income tax return for a 
taxable year that is prior to the tax-
able year the partner submits a certifi-
cate to any partnership is a U.S. in-
come tax return filed within the time 
specified in paragraph (b)(2)(iii) of this 
section. 

(iv) The partner files a qualifying 
U.S. income tax return (within the 
meaning of paragraph (b)(2)(iii) of this 
section) for its taxable year in which a 
certificate is provided to any partner-
ship. 

(2) Definitions—(i) U.S. income tax re-
turn. A U.S. income tax return means a 
Form 1040NR, ‘‘U.S. Nonresident Alien 
Income Tax Return,’’ in the case of a 
nonresident alien individual and a 
Form 1120F, ‘‘U.S. Income Tax Return 
of a Foreign Corporation,’’ in the case 
of a foreign corporation. 

(ii) Timely-filed. Only for purposes of 
this section, a U.S. income tax return 
shall be considered timely-filed if the 
return is filed on or before the due date 
set forth in section 6072(c), plus any ex-
tension of time to file such return 
granted under section 6081. 

(iii) Qualifying U.S. income tax return. 
A U.S. income tax return shall con-
stitute a qualifying U.S. income tax re-
turn if the return reports income or 
gain that is effectively connected with 
a U.S. trade or business or deductions 
or losses properly allocated and appor-
tioned to such activities and if the re-
turn is described in paragraph 
(b)(2)(iii)(A), (B), or (C) of this section. 
A protective return described in § 1.874– 
1(b)(6) or § 1.882–4(a)(3)(vi) is not a 
qualifying U.S. income tax return for 
purposes of this section. 

(A) A U.S. income tax return for a 
partner’s preceding taxable year in 
which it did not submit a certificate to 
any partnership (but not including a 
taxable year following the first taxable 
year in which the partner submitted a 
certificate to any partnership), with a 
due date as set forth in section 6072(c), 
not including any extensions of time to 
file, which falls before the beginning of 
the current partnership taxable year 
for which the certificate is provided is 
described in this paragraph 
(b)(2)(iii)(A) if the return is filed and 
all amounts due with respect to such 
return (including interest, penalties, 
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and additions to tax, if any) are paid on 
or before the earlier of— 

(1) The date that is one year after the 
due date set forth in section 6072(c) for 
such return, not including any exten-
sions of time to file; or 

(2) The date on which the certificate 
for the current partnership taxable 
year is submitted to the partnership. 

(B) A U.S. income tax return for a 
partner’s preceding taxable year in 
which it did not submit a certificate to 
any partnership (but not including a 
taxable year following the first taxable 
year in which the partner submitted a 
certificate to any partnership), with a 
due date as set forth in section 6072(c), 
not including any extensions of time to 
file, which falls within the current 
partnership taxable year for which the 
certificate is provided is described in 
this paragraph (b)(2)(iii)(B) if the re-
turn is timely-filed and all amounts 
due with respect to such return are 
timely paid. 

(C) A U.S. income tax return for a 
taxable year in which the partner sub-
mits a certificate to any partnership 
and for a taxable year following the 
first taxable year in which the partner 
submits a certificate to any partner-
ship is described in this paragraph 
(b)(2)(iii)(C) if the return is timely-filed 
and all amounts due with such return 
are timely paid with respect to such re-
turn. 

(3) Special rules—(i) In the case of a 
partnership (upper-tier partnership) 
that is a partner in another partner-
ship (lower-tier partnership)— 

(A) The rules of this section may 
apply to reduce or eliminate the 1446 
tax (or any installment of such tax) of 
the lower-tier partnership with respect 
to a foreign partner of the upper-tier 
partnership only to the extent the pro-
visions of § 1.1446–5 apply to look 
through the upper-tier partnership to 
the foreign partner of such upper-tier 
partnership and the certificate de-
scribed in paragraph (c) of this section 
is provided by such foreign partner to 
the upper-tier partnership and, in turn, 
provided to the lower-tier partnership 
with other appropriate documentation 
(see § 1.1446–5(c) and (e)); 

(B) An upper-tier partnership that 
submits a certificate of deductions and 
losses or a de minimis certificate to a 

lower-tier partnership may not submit 
that certificate to another lower-tier 
partnership; 

(C) An upper-tier partnership that re-
lies on a certificate submitted to it by 
a foreign partner under this section for 
computing its 1446 tax due on effec-
tively connected taxable income 
(ECTI) allocable to that partner (other 
than ECTI allocable to it from a lower- 
tier partnership) may not submit that 
certificate to any lower-tier partner-
ship; and 

(D) In addition to any other informa-
tion required by this section, a lower- 
tier partnership must submit with a 
Form 8813, ‘‘Partnership Withholding 
Tax Payment Voucher (Section 1446),’’ 
and Form 8805, ‘‘Foreign Partner’s In-
formation Statement of Section 1446 
Withholding Tax,’’ for which it relies 
on a certificate from an upper-tier 
partnership to reduce the 1446 tax due 
with respect to a foreign partner of the 
upper-tier partnership, sufficient infor-
mation so that the IRS may reliably 
associate the ECTI and the certificate 
of deductions and losses with the part-
ner in the upper-tier partnership sub-
mitting the certificate, including the 
name, taxpayer identification number 
(TIN) and allocation of effectively con-
nected items at each partnership tier, 
as well as to the ultimate upper-tier 
partner submitting the certificate. 

(ii) This section shall not apply to a 
partner that is a foreign estate or its 
beneficiaries. 

(iii) This section shall not apply to a 
partner that is a trust or to its bene-
ficiaries, except to the extent that such 
trust is owned by a grantor or other 
person under subpart E of subchapter J 
of the Internal Revenue Code, the docu-
mentation requirements of § 1.1446–1 
have been met by the grantor or other 
owner of such trust, and the certificate 
described in paragraph (c) of this sec-
tion is provided by the grantor or other 
owner of such trust to the partnership. 

(iv) This section shall not apply to a 
partner in a publicly-traded partner-
ship subject to § 1.1446–4. 

(c) Reduction of 1446 tax with respect to 
a foreign partner—(1) General rules. 
Under paragraph (c)(1)(i) of this section 
a foreign partner to whom this section 
applies may certify to a partnership for 
a partnership taxable year that it has 
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certain deductions (other than chari-
table deductions) and losses properly 
allocated and apportioned to gross in-
come that is effectively connected (or 
treated as effectively connected) with 
the conduct of the partner’s trade or 
business in the United States, and that 
the partner reasonably expects those 
deductions and losses to be available 
and claimed on the partner’s U.S. in-
come tax return to be filed for that 
taxable year. Under paragraph (c)(1)(ii) 
of this section, a nonresident alien in-
dividual partner to whom this section 
applies may also certify to a partner-
ship for a partnership taxable year that 
its only investment or activity giving 
rise to effectively connected items for 
the partnership’s taxable year that 
ends with or within the partner’s tax-
able year is (and will be) the partner’s 
investment in the partnership. A cer-
tificate submitted by a foreign partner 
to a partnership under this section 
must be in accordance with the form 
and requirements set forth in para-
graph (c)(2)(ii) of this section. Under 
paragraph (c)(1)(iii) of this section, a 
partnership may take into account cer-
tain state and local taxes withheld by 
the partnership on behalf of the part-
ner. 

(i) Certified deductions and losses—(A) 
Deductions and losses from the partner-
ship. Under this paragraph (c)(1)(i)(A), 
a partner may certify to a partnership 
for a partnership taxable year deduc-
tions (other than charitable deduc-
tions) and losses properly allocated and 
apportioned to gross income which is 
effectively connected (or treated as ef-
fectively connected) with the conduct 
of the partner’s trade or business in the 
United States, that are reported on a 
Form 1065 (Schedule K–1), ‘‘Partner’s 
Share of Income, Credits, Deductions, 
etc.,’’ issued (or to be issued) to the 
partner by the partnership for a prior 
partnership taxable year, that are (or 
will be) reported on a qualifying U.S. 
income tax return for a partner’s tax-
able year that ends before the install-
ment due date or the close of the part-
nership taxable year for which the 
partner is certifying such deductions 
and losses, and that the partner reason-
ably expects to be available and 
claimed on a qualifying U.S. income 
tax return for the partner’s taxable 

year ending with or after the close of 
the partnership taxable year. A partner 
that has a loss reported on a Form 1065 
(Schedule K–1) issued (or to be issued) 
to the partner by the partnership for a 
prior partnership taxable year, but 
that is not (and will not be) reported 
on a qualifying U.S. income tax return 
for a prior taxable year of the partner 
because the loss is suspended under 
section 704(d) may also certify such 
suspended loss to the partnership under 
this paragraph (c)(1)(i)(A). 

(B) Deductions and losses from other 
sources. Under this paragraph 
(c)(1)(i)(B), a foreign partner may cer-
tify to a partnership for a partnership 
taxable year deductions (other than 
charitable deductions) and losses prop-
erly allocated and apportioned to gross 
income that is effectively connected 
(or treated as effectively connected) 
with the conduct of the partner’s trade 
or business in the United States and 
that are from sources other than the 
partnership to whom the certificate is 
submitted if the deductions and losses 
are (or will be) reported on a qualifying 
U.S. income tax return of the partner 
for a taxable year that ends before the 
installment due date or the close of the 
partnership taxable year for which the 
partner is certifying the deductions 
and losses and the partner reasonably 
expects the deductions and losses to be 
available and claimed on the qualifying 
U.S. income tax return filed for its tax-
able year ending with or after the close 
of the partnership taxable year. Any 
deductions and losses certified under 
this paragraph (c)(1)(i)(B) that are allo-
cated to the partner from another part-
nership must be reported on a Form 
1065 (Schedule K–1) issued (or to be 
issued) to the partner by such other 
partnership. However, the partner may 
not certify any deduction or loss allo-
cated to it from another partnership 
that is suspended under section 704(d). 

(C) Limit on the consideration of a part-
ner’s net operating loss deduction. A 
partnership may not consider a net op-
erating loss deduction (as determined 
under section 172) certified by the part-
ner under this paragraph (c)(1)(i) in an 
amount greater than the percentage 
limitation, if any, provided in section 
56(a)(4) and (d) multiplied by the part-
ner’s allocable share of ECTI from the 
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partnership reduced by all other cer-
tified deductions and losses whether or 
not taken into account by the partner-
ship, as well as deductions considered 
under paragraph (c)(1)(iii) of this sec-
tion. 

(D) Limitation on losses subject to cer-
tain partner level limitations. Pursuant 
to paragraph (c)(2)(i) of this section, a 
partner must identify any certified 
losses or deductions that are subject to 
special limitations at the partner level 
(for example, sections 465 and 469) and 
provide information to the partnership 
that will allow the partnership to take 
the special limitations into account. 
For example, where a partner certifies 
a loss to the partnership that is a pas-
sive activity loss under section 469, the 
partner shall identify the activities the 
partnership conducts that the partner 
expects will be passive activities. The 
partnership shall then ensure that 
these limitations are taken into ac-
count when determining the 1446 tax 
due with respect to the partner. 

(E) Certification of deductions and 
losses to other partnerships. Deductions 
and losses certified to a partnership for 
a taxable year of the partnership may 
not be certified for the taxable year of 
another partnership that begins or 
ends with or within the taxable year of 
the partnership to which the deduc-
tions and losses were certified. 

(F) Partner level use of deductions and 
losses certified to a partnership. Any de-
ductions and losses certified to a part-
nership for a taxable year of the part-
ner and considered by the partnership 
in computing its section 1446 tax due 
may not be considered by that partner 
for the same taxable year in computing 
the amount of its required installments 
under section 6654(d) or 6655(d) on in-
come unrelated to the partnership to 
which the partner has submitted the 
certificate. 

(ii) De minimis certificate for non-
resident alien individual partners—(A) In 
general. Under this paragraph (c)(1)(ii), 
a nonresident alien individual partner 
to whom this section applies and that 
satisfies the requirements of paragraph 
(c)(1)(ii)(B) of this section may certify 
to a partnership that its only activity 
giving rise to effectively connected in-
come, gain, deduction, or loss for the 
partnership’s taxable year that ends 

with or within the partner’s taxable 
year is (and will be) the partner’s in-
vestment in the partnership. A part-
nership that receives a certificate from 
a nonresident alien partner under this 
paragraph (c)(1)(ii) and that may rea-
sonably rely on such certificate is not 
required to pay 1446 tax (or any install-
ment of such tax) with respect to such 
partner if the partnership estimates 
that the annualized (or, in the case of 
a partnership completing its Form 8804, 
the actual) 1446 tax otherwise due with 
respect to such partner is less than 
$1,000, without taking into account any 
deductions or losses certified by the 
partner to the partnership under para-
graph (c)(1)(i) of this section or any 
amounts under paragraph (c)(1)(iii) of 
this section. 

(B) Requirements for exception. The re-
quirements of this paragraph 
(c)(1)(ii)(B) are met if the nonresident 
individual alien partner’s only activity 
giving rise to effectively connected in-
come, gain, deduction, or loss for the 
partnership taxable year that ends 
with or within the partner’s taxable 
year is (and will be) the partner’s in-
vestment in the partnership. For this 
purpose, if the partner has (or has rea-
son to expect to have) income or gain 
described in section 864(c)(6), such in-
come or gain shall be considered de-
rived from a separate investment ac-
tivity. A certificate submitted by a 
nonresident alien individual partner 
under this paragraph (c)(1)(ii) is valid 
even if such certificate does not certify 
deductions and losses to partnership 
under this section. A nonresident alien 
individual partner that submits a cer-
tificate to a partnership under this 
paragraph (c)(1)(ii) must notify the 
partnership in writing and revoke such 
certificate within 10 days of the date 
that the partner invests or otherwise 
engages in another activity that may 
give rise to effectively connected in-
come, gain, deduction, or loss for the 
partner’s taxable year. For example, 
while an investment in a U.S. real 
property interest (as defined in section 
897(c)) would not give rise to an activ-
ity requiring a notification (unless an 
election is in effect under section 
871(d)), the disposition of the U.S. real 
property interest would give rise to an 
activity requiring a notification. 
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(iii) Consideration of certain current 
year state and local taxes. In addition to 
any deductions and losses certified by a 
foreign partner to a partnership under 
paragraph (c)(1)(i) of this section, the 
partnership may consider as a deduc-
tion of such partner 90-percent of any 
state and local income taxes withheld 
and remitted by the partnership on be-
half of such partner with respect to the 
partner’s allocable share of partnership 
ECTI. The partnership may consider 
the amount of state and local taxes of 
the foreign partner determined under 
this paragraph (c)(1)(iii) regardless of 
whether the foreign partner submits a 
certificate to the partnership under 
paragraph (c)(1)(i) or (ii) of this sec-
tion. 

(2) Form and time of certification—(i) 
Form of certification. A partner’s certifi-
cation to a partnership under para-
graph (c)(1)(i) or (iii) of this section 
shall be made using Form 8804–C, 
‘‘Certificate Of Partner-Level Items to 
Reduce Section 1446 Withholding’’ in 
accordance with the instructions of the 
form and the rules of this section. 

(ii) Time for certification provided to 
partnership—(A) First certificate sub-
mitted for a partnership’s taxable year. 
Provided the other requirements of 
this section are met, a partnership may 
only rely on the first certificate re-
ceived from a foreign partner for any 
1446 tax installment due or Form 8804 
filing due (without regard to exten-
sions) on or after the date on which the 
certificate is received. See § 1.1446–3 for 
1446 tax installment due dates. See also 
paragraph (e) of this section for exam-
ples illustrating the rules of this para-
graph (c)(2). 

(B) Updated certificates and status up-
dates—(1) Preceding year tax returns not 
yet filed. If a foreign partner’s U.S. in-
come tax return for a preceding taxable 
year has not been filed as of the time 
the partner submits to the partnership 
its first certificate under this para-
graph (c), the certificate shall specify 
this fact and set forth the filing due 
date for such return set forth in sec-
tion 6072(c), plus any extension of time 
to file such return granted under sec-
tion 6081 and the regulations under sec-
tion 6081. The partner shall also submit 
an updated certificate to the partner-
ship in accordance with this paragraph 

(c) within 10 days of the date the part-
ner files its U.S. income tax return for 
any such taxable year. In addition, 
prior to the partnership’s final 1446 tax 
installment due date the partner shall 
provide to the partnership, under pen-
alties of perjury, a status update re-
garding any U.S. income tax return for 
the prior taxable year that has not (or 
will not) be filed as of the final install-
ment due date. The status update must 
identify the due date, set forth in sec-
tion 6072(c), plus any extension of time 
to file such return granted under sec-
tion 6081 and the regulations under sec-
tion 6081, for any un-filed return identi-
fied in the first certificate and state 
whether the first certificate submitted 
may continue to be considered by the 
partnership. If the partnership does not 
receive an updated certificate or a sta-
tus update from the partner prior to 
the partnership’s final installment due 
date, the partnership shall disregard 
the partner’s certificate when com-
puting the 1446 tax due with respect to 
that partner for the final installment 
period and when completing its Form 
8804 for the taxable year. In addition, 
the foreign partner shall not be per-
mitted to submit an additional or sub-
stitute certificate for the disregarded 
certificate. See § 1.1446–3(b)(2)(i) for 
computation requirements for install-
ment payments of 1446 tax when a part-
nership receives, or fails to receive, an 
updated certificate or status update. 
See also paragraph (e)(2) Examples 4 and 
8 of this section. Notwithstanding this 
paragraph (c)(2)(ii)(B)(1), a partner that 
can meet the requirements of this sec-
tion for a subsequent partnership tax-
able year may submit a certificate to 
the partnership under this section for 
such taxable year. 

(2) Other circumstances requiring an 
updated certificate. If at any time dur-
ing the partnership taxable year the 
partner determines that its most re-
cent certificate furnished to the part-
nership for such taxable year is incor-
rect, then the partner shall submit to 
the partnership an updated certificate 
in accordance with this paragraph (c) 
within 10 days of such determination. 
For example, if the partner determines 
that the amount or character of the 
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certified deductions or losses is incor-
rect, the partner shall submit an up-
dated certificate to the partnership. 
See § 1.1446–3(b)(2)(i) for computation 
requirements for installment payments 
of 1446 tax when a partnership receives 
an updated certificate. 

(3) Form and content of updated certifi-
cate. The updated certificate required 
by this paragraph (c)(2)(ii) must be pro-
vided using the form and instructions 
identified in paragraph (c)(2)(i) of this 
section. The updated certificate must 
indicate that it is an updated certifi-
cate filed in accordance with this para-
graph (c)(2)(ii). The partner is not re-
quired to attach to the updated certifi-
cate a copy of the certificate that is 
being updated (superseded certificate). 

(4) Partnership consideration of an up-
dated certificate. A partnership may 
consider an updated certificate, that 
meets the requirements of this para-
graph (c), that is received prior to an 
installment due date in the same part-
nership taxable year for which the su-
perseded certificate was provided, or 
prior to the due date of its Form 8804 
(without regard to extensions) to be 
filed for the year the superseded cer-
tificate was provided. A partnership 
must consider an updated certificate 
that meets all the requirements of this 
paragraph (c) if it would increase the 
amount of 1446 tax the partnership 
would pay by the next installment due 
date, if any, or the due date of its Form 
8804. An updated certificate considered 
by the partnership under this para-
graph (c)(2)(ii)(B)(4) supersedes all 
prior certificates submitted by the for-
eign partner for the same partnership 
taxable year, beginning with the in-
stallment period or Form 8804 filing 
date for which the partnership con-
siders the updated certificate. See 
paragraph (e)(2) Example 4 of this sec-
tion. 

(3) Notification to partnership when a 
partner’s certificate cannot be relied 
upon. If the IRS determines, in its dis-
cretion based on all the facts and cir-
cumstances, that a foreign partner’s 
certificate is defective (or that it lacks 
information sufficient to make this de-
termination after providing written re-
quest for such information to the part-
nership), the IRS shall notify the part-
nership of such determination in writ-

ing. Upon receipt of such written noti-
fication, the partnership shall not rely 
on any certificate submitted by that 
foreign partner for the partnership tax-
able year to which the defective certifi-
cate relates (or any subsequent part-
nership taxable year), until the IRS 
provides written notification to the 
partnership revoking or modifying the 
original written notification. For pur-
poses of this section, a foreign part-
ner’s certificate of deductions and 
losses shall be defective if— 

(i) The partner is not described in 
paragraph (b) of this section; 

(ii) Any deductions or losses set forth 
in such certificate are not described in 
paragraph (c)(1)(i) of this section; 

(iii) The timing requirements under 
paragraph (c)(2) of this section for sub-
mitting an original certificate, an up-
dated certificate or a status update to 
the partnership are not met; 

(iv) The certificate does not include 
all of the information required by para-
graph (c)(2)(i) of this section; 

(v) Any representation made on the 
certificate is incorrect; 

(vi) The actual amount of deductions 
and losses available to the partner is 
less than the amount of deductions and 
losses certified to the partnership for 
the partnership taxable year and con-
sidered by the partnership in deter-
mining its 1446 tax due; or 

(vii) There is a failure to comply with 
any other provision of this section. 

(4) Partner to receive copy of notice. If 
the IRS notifies a partnership under 
paragraph (c)(3) of this section that a 
certificate of a foreign partner is defec-
tive, the IRS shall send a copy of such 
notice to the partner’s address as 
shown on the certificate. The partner-
ship shall also promptly furnish a copy 
of the IRS notice to such partner. 

(5) Notification to partnership when no 
foreign partner’s certificate can be relied 
upon. If the IRS determines, in its dis-
cretion based on all the facts and cir-
cumstances, that there would be a sub-
stantial reduction in section 1446 tax as 
a result of the submission of one or 
more defective certificates or that a 
substantial portion of all certificates 
being submitted by partners to the 
partnership and by the partnership to 
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the IRS are defective (or lack informa-
tion sufficient to make this determina-
tion), then the IRS shall notify the 
partnership of such determination in 
writing. Upon receipt of such written 
notification, the partnership shall not 
rely on any certificate submitted by 
any partner for the partnership taxable 
year to which the notice relates or any 
subsequent partnership taxable year, 
until the IRS provides written notifica-
tion to the partnership revoking or 
modifying the original notice. 

(6) Partnership notification to partner 
regarding use of deductions and losses. 
Unless § 1.1446–3(d)(1)(i)(A) or (B) ap-
plies (relating to waiver of notice of 
tax paid during the partnership taxable 
year), a partnership must notify each 
foreign partner of the amount of such 
partner’s certified deductions and 
losses and state and local taxes, if any, 
taken into account under this para-
graph (c) in determining the 1446 tax 
due with respect to such partner for 
each installment period or Form 8804 
filing date, as applicable. 

(7) Partner’s certificate valid only for 
partnership taxable year for which sub-
mitted. A partnership that receives a 
certificate from a partnership under 
this paragraph (c) shall consider such 
certificate only for the partnership 
taxable year for which the certificate 
is submitted, as set forth on the certifi-
cate. 

(d) Effect of certificate of deductions 
and losses on partners and partnership— 
(1) Effect on partner—(i) No effect on li-
ability for income tax of foreign partner. 
A foreign partner that certifies deduc-
tions and losses to a partnership under 
this section is not relieved of liability 
for income tax on its allocable share of 
ECTI from the partnership. Further, 
the submission of a certificate under 
this section does not constitute an ac-
ceptance by the IRS of the amount or 
character of the deductions or losses 
certified therein. 

(ii) No effect on partner’s estimated tax 
obligations. A foreign partner that cer-
tifies deductions and losses to a part-
nership under this section is not re-
lieved of any estimated tax obligation 
otherwise applicable to such partner 
with respect to income or gain allo-
cated to such partner from the partner-
ship. 

(iii) No effect on partner’s obligation to 
file U.S. income tax return. The submis-
sion of a certificate under paragraph 
(c) of this section does not relieve the 
foreign partner from its obligation to 
file a U.S. income tax return even if as 
a result of the partnership considering 
the certificate the partner would have 
no additional tax due with such return. 
See also § 1.1446–3(f). 

(2) Effect on partnership—(i) Reason-
able reliance to relieve partnership from 
addition to tax under section 6655. A 
partnership that has reasonably relied 
on a certificate received from a foreign 
partner and complied with the filing 
requirements of paragraph (d)(3)(i) of 
this section, shall not be liable for any 
addition to tax under section 6655 (as 
applied through § 1.1446–3) for any pe-
riod during which the partnership rea-
sonably relied on such certificate, even 
if such certificate is later determined 
to be defective or the partner submits 
an updated certificate under paragraph 
(c)(2) of this section that increases the 
1446 tax due with respect to such part-
ner. 

(ii) Continuing liability for withholding 
tax under section 1461 and for applicable 
interest and penalties—(A) In general. 
Except as otherwise provided in this 
section, a partnership that has reason-
ably relied on a certificate received 
from a foreign partner and complied 
with the filing requirements of para-
graph (d)(3)(i) of this section, is not re-
lieved from liability for the 1446 tax (or 
any installment of such tax) under sec-
tion 1461, any additions to the tax, in-
terest or penalties. However, the part-
nership may be relieved of additions to 
the tax or penalties in certain cir-
cumstances. See §§ 301.6651–1(c) and 
301.6724–1 of this chapter. Further, see 
§ 1.1446–3(e) which deems a partnership 
to have paid 1446 tax with respect to 
ECTI allocable to a partner in certain 
circumstances. See also paragraph 
(e)(2) Example 5 of this section. 

(B) Certificate defective because of 
amount or character of deductions and 
losses. If a certificate is determined to 
be defective because the actual amount 
of deductions and losses available to 
the partner is less than the amount re-
flected on the certificate (other than 
when it is determined that the partner 
certified the same deduction or loss to 
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more than one partnership), or because 
the character of the certified deduc-
tions and losses is erroneous, the part-
nership shall be liable for 1446 tax 
under section 1461 (or any installment 
of such tax) with respect to such part-
ner to the extent the partnership con-
sidered an amount of certified deduc-
tions and losses greater than the 
amount actually available to the part-
ner and permitted to be used under 
§§ 1.1446–1 through 1.1446–5 and this sec-
tion, or to the extent that the proper 
character of the certified deductions 
and losses results in a greater amount 
of 1446 tax due with respect to such 
partner. See paragraph (e)(2) Example 6 
of this section. 

(3) Partnership level rules and require-
ments—(i) Filing requirement. A partner-
ship that relies in whole or in part on 
a certificate received from a partner 
under this section in computing its 1446 
tax due with respect to such partner 
must still file Form 8813 or Form 8804 
and 8805, whichever is applicable, for 
the period for which the certificate is 
considered, even if as a result of rely-
ing on the certificate no 1446 tax (or an 
installment of such tax) is due with re-
spect to such foreign partner. See gen-
erally § 1.1446–3(d)(1). Except as other-
wise provided in this paragraph 
(d)(3)(i), the partnership must attach a 
copy of the foreign partner’s certifi-
cate, and the computation of the 1446 
tax due with respect to such partner, to 
both the Form 8813 and Form 8805 filed 
with the IRS for any installment pe-
riod or year for which such certificate 
is considered in computing the partner-
ship’s 1446 tax. See § 1.1446–3(d)(1)(iii) 
requiring the partnership to furnish 
Form 8805 to the IRS and such foreign 
partner even if no 1446 tax is paid on 
behalf of the partner. The partnership 
must include in that computation the 
amount of state and local taxes de-
scribed in paragraph (c)(1)(iii) of this 
section taken into account in com-
puting the 1446 tax due with respect to 
that partner. The partnership must 
also attach a computation of the 1446 
tax due with respect to a partner for 
whom only state and local taxes de-
scribed in paragraph (c)(1)(iii) are 
taken into account. For an installment 
period other than the first installment 
period for which the partnership con-

siders a foreign partner’s certificate or 
updated certificate, the partnership 
may, instead of attaching any part-
ner’s certificate, attach to Form 8813 a 
list containing the name, TIN, the 
amount of certified deductions and 
losses, and the amount of state and 
local taxes the partnership may con-
sider under paragraph (c)(1)(iii) of this 
section for each foreign partner whose 
certificate was relied upon. For pur-
poses of the preceding sentence, if the 
partnership is relying on a certificate 
received under paragraph (c)(1)(ii) of 
this section, instead of providing the 
amounts described in the prior sen-
tence, it should attach a statement to 
Form 8813 which provides that, relying 
on that certificate, no 1446 tax is due 
with respect to that partner. 

(ii) Reasonable cause for failure to time-
ly file a valid certificate and computation. 
This paragraph (d)(3)(ii) provides the 
sole source of relief for a partnership 
that fails to timely file a valid certifi-
cate or attach a computation of 1446 
tax as required under paragraph 
(d)(3)(i) of this section. To permit the 
partnership to reasonably rely on such 
certificate, the partnership shall be 
considered to have satisfied the re-
quirements of paragraph (d)(3)(i) of this 
section if the partnership demonstrates 
that such failure was due to reasonable 
cause and not willful neglect and if 
once the partnership becomes aware of 
the failure, the partnership attaches 
the certificate and computation, as 
well as a written statement setting 
forth the reasons for the failure to 
comply with the requirements of para-
graph (d)(3)(i) of this section, to an 
amended Form 8813 or amended Forms 
8804 and 8805 for the relevant period. 
All such submissions should be sent to 
the address provided in the instruc-
tions to Form 8804–C. 

(A) Determining reasonable cause. In 
determining whether the partnership 
has reasonable cause, the Director 
shall consider whether the partnership 
acted reasonably and in good faith con-
sidering all the facts and cir-
cumstances. 

(B) Notification. If the IRS has noti-
fied, as provided in paragraph (c)(3) of 
this section, the partnership that the 
certificate is defective or that no for-
eign partner’s certificate may be relied 
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upon, as provided in paragraph (c)(5) of 
this section, the partnership will be 
deemed not to have acted reasonably 
and in good faith. Otherwise, the Direc-
tor shall notify the partnership in writ-
ing within 120 days of the amended fil-
ing if it is determined that the failure 
to comply was not due to reasonable 
cause, or if additional time will be 
needed to make such determination. If 
the Director fails to notify the partner-
ship within 120 days of the amended fil-
ing, the partnership shall be considered 
to have demonstrated to the Director 
that such failure was due to reasonable 
cause and not willful neglect. 

(e) Examples. (1) The rules of this sec-
tion are illustrated by the examples in 
paragraph (e)(2) of this section. Except 
as otherwise provided, in each example 
assume: 

(i) Section 1.1446–3(b)(2)(v)(F) (relat-
ing to the de minimis exception to pay-
ing 1446 tax) does not apply; 

(ii) Paragraph (c)(1)(ii) of this section 
(relating to a nonresident alien indi-
vidual partner whose sole investment 
generating effectively connected in-
come or gain is the partnership) does 
not apply; 

(iii) All income and losses are ordi-
nary; 

(iv) For purposes of applying para-
graph (c)(1)(i)(C) of this section, the 
percentage limitation under section 
56(a)(4) and (d) is 90 percent; 

(v) Any loss is not a passive activity 
loss within the meaning of section 469; 

(vi) The partnership uses an accept-
able annualization method under 
§ 1.1446–3; 

(vii) NRA is a nonresident alien indi-
vidual who maintains a calendar tax-
able year for U.S. tax purpose; 

(viii) B and C are U.S. individuals 
who maintain a calendar taxable year; 
and 

(ix) Any partnership maintains a cal-
endar taxable year. 

(2) The examples are as follows: 

Example 1. Qualifying U.S. income tax return. 
(i) NRA and B form a partnership (PRS) in 
year 4 to conduct a trade or business in the 
United States. NRA and B provide PRS ap-
propriate documentation under § 1.1446–1 to 
establish their status for purposes of section 
1446. NRA submits a certificate to PRS 
(using Form 8804–C) on March 20, year 4, to 
be considered by PRS in determining its 1446 
tax due with respect to NRA for the first in-

stallment period in the year 4. The Form 
8804–C states that NRA reasonably expects to 
have an effectively connected net operating 
loss of $5,000 available to offset its allocable 
share of ECTI from PRS in year 4. Prior to 
year 4, NRA had not submitted a certificate 
to a partnership under this section. NRA 
filed (or will file) its year 1 U.S. income tax 
return on March 11, year 3; its year 2 U.S. in-
come tax return on February 12, year 4; its 
year 3 U.S. income tax return on April 13, 
year 4; and its year 4 U.S. income tax return 
on May 14, year 5. NRA paid or (will pay) all 
amounts due with respect to the returns (in-
cluding interest, penalties, and additions to 
tax, if any) by the date they are filed. NRA’s 
years 1 though 3 U.S. income tax returns re-
port income or gain effectively connected 
with a U.S. trade or business or deductions 
or losses properly allocated and apportioned 
to such activities. 

(ii) To be eligible to submit a certificate of 
deductions and losses to PRS under this sec-
tion, NRA must satisfy the requirements of 
paragraph (b)(1) of this section. In accord-
ance with § 1.1446–1, NRA provided valid doc-
umentation to PRS to establish its status 
for purposes of section 1446. NRA’s year 1 
U.S. income tax return is a qualifying U.S. 
income tax return because it reported in-
come or gain effectively connected with a 
U.S. trade or business or deductions or losses 
properly allocated and apportioned to such 
activities and is described under paragraph 
(b)(2)(iii)(A) of this section. Although NRA 
filed its year 1 return after the due date of 
the return (determined under section 6072(c) 
without regard to any extension of time to 
file) the return was filed on March 11, year 3, 
which was on or before the earlier of June 15, 
year 3, the date one year after its section 
6072(c) due date without regard to any exten-
sion of time to file, and March 20, year 4, the 
date on which NRA submitted the certificate 
to PRS. NRA’s year 2 U.S. income tax return 
is a qualifying U.S. income tax return be-
cause it reported income or gain effectively 
connected with a U.S. trade or business or 
deductions or losses properly allocated and 
apportioned to such activities and is de-
scribed under paragraph (b)(2)(iii)(A) of this 
section. Although NRA filed its year 2 return 
after the due date of the return (determined 
under section 6072(c) without regard to any 
extension of time to file) the return was filed 
on February 12, year 4, which was on or be-
fore the earlier of June 15, year 4, the date 
one year after its section 6072(c) due date 
without regard to any extension of time to 
file, and March 20, year 4, the date on which 
NRA submitted the certificate to PRS. 
NRA’s year 3 U.S. income tax return is a 
qualifying U.S. income tax return because it 
reported income or gain effectively con-
nected with a U.S. trade or business or de-
ductions or losses properly allocated and ap-
portioned to such activities and is described 
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under paragraph (b)(2)(iii)(B) of this section. 
Because NRA filed its year 3 U.S. income tax 
return on April 13, year 4, the return will be 
considered timely-filed under paragraph 
(b)(2)(ii) of this section, as the due date 
under section 6072(c) was June 15, year 4. 
NRA’s year 4 U.S. income tax return is a 
qualifying U.S. income tax return because it 
reported income or gain effectively con-
nected with a U.S. trade or business or de-
ductions or losses properly allocated and ap-
portioned to such activities and is described 
under paragraph (b)(2)(iii)(C) of this section. 
Because NRA filed its year 4 U.S. income tax 
return on May 14, year 5, the return will be 
considered timely-filed under paragraph 
(b)(2)(ii) of this section. Accordingly, NRA 
meets the conditions of paragraph (b)(1) of 
this section and is eligible to provide a cer-
tificate of deductions and losses to PRS for 
year 4. 

Example 2. Subsequent year qualifying U.S. 
income tax return. (i) Assume the same facts 
as in Example 1. Further, NRA and C form a 
second partnership (XYZ) in year 7 to con-
duct a trade or business in the United States. 
NRA and C provide XYZ appropriate docu-
mentation under § 1.1446–1 to establish their 
status for purposes of section 1446. NRA did 
not submit a certificate under this section to 
any partnership for years 5 and 6. NRA sub-
mits a certificate to XYZ (using Form 8804– 
C) on April 10, year 7, to be considered by 
XYZ in determining its 1446 tax due with re-
spect to NRA for its first installment period 
in year 7. The certificate states that NRA 
reasonably expects to have an effectively 
connected net operating loss of $8,000 avail-
able to offset its allocable share of ECTI 
from XYZ in year 7. Further, the certificate 
contains all of the necessary representations 
required under this section. NRA will file its 
U.S. income tax return for year 5 on March 
25, year 7, (after its section 6072(c) due date 
and any extension of time to file that could 
have been granted under section 6081), its 
U.S. income tax return for year 6 on April 26, 
year 7; and its U.S. income tax return for 
year 7 on May 27, year 8. NRA will pay all 
amounts due with the returns (including in-
terest, penalties, and additions to tax, if 
any) by the dates they are filed. NRA’s years 
5, 6, and 7 U.S. income tax returns will report 
income or gain that is effectively connected 
with a U.S. trade or business or deductions 
or losses properly allocated and apportioned 
to such activities. 

(ii) To be eligible to submit a certificate of 
deductions and losses to XYZ under this sec-
tion, NRA must satisfy the requirements of 
paragraph (b)(1) of this section. NRA pro-
vided valid documentation to XYZ in accord-
ance with § 1.1446–1. As described in Example 
1, NRA’s year 4 U.S. income tax return is a 
qualifying U.S. income tax return because it 
will report income or gain effectively con-
nected with a U.S. trade or business and is 

described under paragraph (b)(2)(iii)(C) of 
this section. Although NRA’s year 5 U.S. in-
come tax return reports income or gain ef-
fectively connected with a U.S. trade or busi-
ness or deductions or losses properly allo-
cated and apportioned to such activities it is 
not a qualifying U.S. income tax return 
under paragraph (b)(2)(iii) of this section. Be-
cause NRA submitted a certificate to PRS in 
year 4, to constitute a qualifying U.S. in-
come tax return the year 5 U.S. income tax 
return must be timely-filed and all amounts 
due with such return must be timely paid. 
See paragraph (b)(2)(iii)(C) of this section. 
However, NRA will not file its U.S. income 
tax return for year 5 until March 25, year 7, 
(after its section 6072(c) due date and any ex-
tension of time to file that could have been 
granted under section 6081). Because the year 
5 tax return is not a qualifying U.S. income 
tax return under paragraph (b)(2)(iii) of this 
section, NRA does not satisfy the require-
ments of paragraph (b)(1)(ii) of this section 
and, therefore, may not submit a certificate 
of deductions and losses to XYZ under this 
section in year 7. 

Example 3. General application of the rules of 
this section. NRA and B form a partnership 
(PRS) to conduct a trade or business in the 
United States. NRA and B are equal partners 
under the partnership agreement. NRA and B 
provide PRS appropriate documentation 
under § 1.1446–1 to establish their status for 
purposes of section 1446. Prior to the forma-
tion of PRS, NRA had not invested in or en-
gaged in the conduct of a U.S. trade or busi-
ness. PRS incurs a $1,500 effectively con-
nected net operating loss in years 1 and 2. 
The loss incurred in each is allocated equally 
between NRA and B. NRA has filed a quali-
fying U.S. income tax return (within the 
meaning of paragraph (b)(2)(iii) of this sec-
tion) for years 1 and 2 that report its allo-
cable share of effective connected net oper-
ating loss allocated to it from PRS, as re-
ported on the Form 1065 (Schedule K–1) 
issued to NRA for each year. 

(i) In year 3, NRA may not submit a cer-
tificate to PRS under paragraph (c) because 
it will not have filed qualifying U.S. income 
tax returns for the preceding three years. In 
year 3, PRS has ECTI of $1,000 that is allo-
cated equally between NRA and B. PRS sat-
isfies its 1446 tax obligation with respect to 
NRA for year 3. 

(ii) In year 4, PRS estimates that it will 
have ECTI of $4,000, which will be allocated 
equally between NRA and B. On or before 
April 15th of year 4 (the first installment due 
date), NRA submits a certificate to PRS 
under this section (using Form 8804–C) certi-
fying that it reasonably expects to have an 
effectively connected net operating loss of 
$1,000 ($750 loss in both years 1 and 2, less 
$500 of income in year 3) available to offset 
its allocable share of ECTI from PRS in year 
4. As of the date the certificate is submitted, 
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NRA has received the Form 1065 (Schedule 
K–1) from PRS for year 3 but has not yet 
filed its U.S. income tax return for year 3. 

(iii) With respect to year 4, and based upon 
paragraph (b)(1) of this section, NRA can in-
clude year 3 (NRA’s preceding taxable year) 
as one of the preceding three years that it 
has filed or will file qualifying U.S. income 
tax returns (within the meaning of para-
graph (b)(2)(iii) of this section). Therefore, 
provided PRS has, in accordance with para-
graph (a)(2) of this section, no actual knowl-
edge or reason to know the certificate is de-
fective, PRS may reasonably rely on NRA’s 
certificate. Accordingly, PRS may consider 
NRA’s certificate to reduce the 1446 tax that 
would otherwise be required to be paid on 
NRA’s behalf. Specifically, subject to para-
graph (c)(1)(i)(C) of this section, the $1,000 of 
net losses that have been reported on Forms 
1065 (Schedule K–1) issued to NRA that are 
available to reduce NRA’s U.S. income tax 
on NRA’s allocable share of effectively con-
nected income or gain allocable from PRS 
may be used to reduce the $2,000 of ECTI es-
timated to be allocable to NRA. As a result, 
PRS must pay 1446 tax on only $1,100 of 
NRA’s allocable share of partnership ECTI 
for the first installment period in year 5 
($2,000¥($1,000 × .90)). PRS must pay 1446 tax 
of $96.25 for its first installment period with 
respect to the ECTI allocable to NRA ($1,100 
(net ECTI after considering certified losses) 
× .35 (withholding tax rate) × .25 (section 
6655(e)(2)(B) percentage for the first install-
ment period)). See § 1.1446–3(b)(2). Pursuant 
to paragraph (d)(3) of this section, PRS must 
attach NRA’s certificate and PRS’s com-
putation of its 1446 tax obligation with re-
spect to NRA to its Form 8813, ‘‘Partnership 
Withholding Tax Payment Voucher (Section 
1446),’’ filed for the first installment period. 
Under paragraph (c)(2)(ii)(B) of this section, 
NRA is required to provide an updated cer-
tificate on or before the 10th day after NRA 
files its U.S. income tax return for year 3, 
even if the updated certificate results in no 
change to the amount of deductions and 
losses reported on the superseded certificate. 

(iv) The results are the same if NRA had 
not yet received a Form 1065 (Schedule K–1) 
from PRS for year 3. See paragraph 
(c)(1)(i)(A) of this section. 

Example 4. Updated certificate submitted for 
losses. On January 1, year 8, NRA and B form 
a partnership (PRS) to conduct a trade or 
business in the United States. NRA and B are 
equal partners in PRS. NRA and B provide 
PRS appropriate documentation under 
§ 1.1446–1 to establish their status for pur-
poses of section 1446. During years 1 through 
7 NRA held an interest in another partner-
ship (XYZ) that conducted a trade or busi-
ness in the United States. NRA timely-filed 
(within the meaning of paragraph (b)(2) of 
this section) U.S. income tax returns for 
years 1 through 6 reporting its allocable 

share of ECTI (or loss) from XYZ (and timely 
paid all tax shown on such returns). NRA 
files its U.S. income tax return for year 7 on 
June 9, year 8 (and timely pays all tax due 
with such return). Therefore, NRA has filed 
qualifying U.S. income tax returns (within 
the meaning of paragraph (b)(2)(iii) of this 
section) for years 1 through 7. During years 
1 through 7, NRA’s only investment gener-
ating effectively connected items was its in-
terest in XYZ. The XYZ partnership liq-
uidated and ceased doing business on Decem-
ber 31, year 7. 

(i) On or before April 15, year 8, PRS re-
ceives from NRA a valid certificate under 
this section using Form 8804–C in which NRA 
certifies that it reasonably expects to have 
available effectively connected net operating 
losses in the amount of $5,000. Among other 
statements made in accordance with para-
graph (c) of this section, NRA represents 
that it has not yet filed its year 7 U.S. in-
come tax return, but will timely file such re-
turn (and timely pay all tax due with such 
return). For its first installment period in 
year 8, PRS estimates that it will earn tax-
able income of $10,000 for the year which will 
be allocated equally to NRA and B (NRA’s 
allocable share of PRS’s ECTI is $5,000). 

(ii) Provided PRS has, in accordance with 
paragraph (a)(2) of this section, no actual 
knowledge or reason to know the certificate 
is defective, PRS may reasonably rely on 
NRA’s certificate when computing its 1446 
tax obligation for the first installment pe-
riod. PRS is limited under paragraph 
(c)(1)(i)(C) of this section and PRS may only 
consider $4,500 ($5,000 × .90) of the certified 
net operating loss. After consideration of the 
certified loss, PRS owes 1446 tax in the 
amount of $43.75 for the first installment pe-
riod ($5,000 estimated allocable ECTI less 
$4,500 (certified loss as limited under para-
graph (c)(1)(i)(C)) × .35 (1446 tax applicable 
percentage) × .25 (section 6655(e)(2)(B) per-
centage for the first installment period)). 
See § 1.1446–3(b)(2). Pursuant to paragraph 
(d)(3) of this section, PRS must attach a 
copy of NRA’s certificate and the computa-
tion of 1446 tax due with respect to NRA to 
the Form 8813 filed with respect to NRA. 

(iii) PRS’s estimate of ECTI allocable to 
NRA for the second installment period re-
mains unchanged from the first installment 
period. On June 10, year 8, NRA provides 
PRS an updated certificate reporting that 
NRA now reasonably expects to have an ef-
fectively connected net operating loss of 
$4,000 available to offset its allocable share 
of ECTI from PRS in year 4. NRA provided 
the updated certificate within 10 days of fil-
ing its U.S. income tax return for the year 7 
taxable year, as required by paragraph 
(c)(2)(ii)(B) of this section. Provided the up-
dated certificate is otherwise valid, PRS 
may rely on the updated certificate for the 
second installment period (due date June 15, 
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year 8). Even if the updated certificate were 
not valid, PRS could no longer rely on the 
original certificate. 

(iv) Under paragraph (d) of this section, 
PRS is not relieved from liability for the 1446 
tax due with respect to NRA under section 
1461 if it relies on a certificate determined to 
be defective, or if it receives an updated cer-
tificate reporting an amount of deductions 
and losses less than the amount reported on 
the superseded certificate. Under the prin-
ciples of section 6655 (as applied through 
§ 1.1446–3), PRS is required to have paid 50- 
percent of the annualized 1446 tax due with 
respect to NRA on or before the due date of 
the second installment period (section 
6655(e)(2)(B) percentage for the second in-
stallment period). Under paragraph 
(c)(2)(ii)(B) of this section, because NRA’s 
updated certificate is valid for the second in-
stallment period, if PRS considers a certifi-
cate for that period it must consider the up-
dated certificate. Under paragraph (c)(1)(i)(C) 
of this section, PRS can only consider $3,600 
($4,000 × .90) of NRA’s updated effectively 
connected net operating loss. Assuming PRS 
considers NRA’s updated certificate for the 
second installment period, PRS must have 
paid a total of $245 of 1446 tax with respect to 
the ECTI estimated to be allocable to NRA 
as of the second installment due date ($1,400 
($5,000 ECTI less $3,600 net operating loss de-
duction) × .35 (withholding tax rate) × .50 
(section 6655(e)(2)(B) percentage for the sec-
ond installment period)). After considering 
PRS’s payment of 1446 tax for the first in-
stallment period, PRS is required to pay 
$201.25 for the second installment period ($245 
less previous payment of $43.75). See § 1.1446– 
3(b)(2). Further, if PRS considers NRA’s up-
dated certificate for the second installment 
period, when PRS files Form 8813 it must at-
tach the updated certificate along with 
PRS’s computation of 1446 tax due with re-
spect to NRA. 

(v) Under paragraph (d) of this section, 
PRS is not liable for the addition to the tax 
under section 6655 (as applied through 
§ 1.1446–3) for the first installment period be-
cause PRS reasonably relied on NRA’s cer-
tificate of losses for that period. 

(vi) Assume that PRS’s estimate of its 
ECTI allocable to NRA for the third and 
fourth installment periods is the same as for 
the first and second installment periods. As-
sume PRS may reasonably rely on NRA’s up-
dated certificate in calculating its payment 
of 1446 tax for the third and fourth install-
ment periods. The third installment of 1446 
tax would be $122.50 (($5,000 ¥ $3,600) × .35 × 
.75 = $367.50 ¥ $245 (total previous pay-
ments)). The fourth installment of 1446 tax 
would be $122.50 (($5,000 ¥ $3,600) × .35 × 1.00 
= $490 ¥ $367.50 (total previous payments)). 
See § 1.1446–3(b)(2). PRS must attach to each 
Form 8813 a computation of the 1446 tax due 
with respect to NRA that takes into account 

the amount of effectively connected net op-
erating loss reported on NRA’s updated cer-
tificate. 

(vii) Because NRA’s certified net operating 
loss has not changed for the third and fourth 
installments, in lieu of attaching NRA’s cer-
tificate, PRS may attach a statement con-
taining NRA’s name, TIN, and the certified 
net operating loss amount. However, PRS 
must attach NRA’s certificate and a com-
putation of the 1446 tax due with respect to 
NRA that takes into account NRA’s certified 
net operating loss to the Form 8805 filed with 
respect to NRA. See paragraph (d)(3) of this 
section. 

Example 5. IRS determines in subsequent tax-
able year that partner’s certificate is defective 
because partner failed to timely file a U.S. in-
come tax return. NRA and B form a partner-
ship (PRS) in year 1 to conduct a trade or 
business in the United States. NRA and B 
provide PRS appropriate documentation 
under § 1.1446–1 to establish their status for 
purposes of section 1446. In year 4, NRA time-
ly submits a certificate under this section 
(using Form 8804–C) to be considered by PRS 
for its first installment period. The certifi-
cate reports that NRA reasonably expects to 
have an effectively connected net operating 
loss of $5,000 available to offset its allocable 
share of ECTI from PRS in year 4. Further, 
the certificate contains all of the necessary 
representations required under this section. 
PRS estimates for each installment period 
that NRA’s allocable share of ECTI will be 
$5,000 for the taxable year. PRS’s actual op-
erating results for the year result in $5,000 of 
ECTI allocable to NRA. 

(i) PRS reasonably relies on (within the 
meaning of paragraph (a)(2) of this section) 
NRA’s certificate when computing each in-
stallment payment during year 4 and the 
1446 tax due on Form 8804 and appropriately 
considers the limitation in paragraph 
(c)(1)(i)(C) of this section. As a result, PRS 
paid $175 of 1446 tax on behalf of NRA for the 
taxable year ($5,000 of ECTI less $4,500 net 
operating loss deduction × .35 applicable per-
centage). As required under paragraph (d) of 
this section, PRS attached the certificate to 
the Form 8813 for the first installment period 
and the Form 8805 for year 4. Because NRA 
did not submit an updated certificate to PRS 
in year 4, PRS attached to the Forms 8813 for 
the second, third and fourth installment pe-
riods a statement containing NRA’s name, 
TIN, and the certified net operating loss as 
well as the computation of 1446 tax due with 
respect to NRA reflecting the amount of net 
operating loss considered. 

(ii) In year 5, NRA timely submits to PRS 
a certificate under this section to be consid-
ered for the first installment period. The cer-
tificate represents that NRA reasonably ex-
pects to have an effectively connected net 
operating loss of $5,000 available to offset its 
allocable share of ECTI from PRS in year 5. 
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For the first installment period, PRS esti-
mates that NRA’s allocable share of partner-
ship ECTI is $5,000. PRS reasonably relies on 
the certificate for the first installment pe-
riod and determines that it is required to 
make a 1446 tax installment payment of 
$43.75 ($5,000 allocable ECTI less $4,500 (cer-
tified net operating loss as limited under 
paragraph (c)(1)(i)(C) of this section) × .35 
(1446 tax applicable percentage) × .25 (section 
6655(e)(2)(B) percentage for the first install-
ment period)). See § 1.1446–3(b)(2). PRS makes 
the installment payment with the Form 8813 
filed for the first installment period, and 
complies with paragraph (d)(3) of this section 
by attaching NRA’s certificate and the com-
putation of 1446 tax due with respect to NRA 
to the Form 8813. 

(iii) The IRS provides written notification 
to PRS on June 1, year 5, (pursuant to para-
graph (c)(3) of this section) that the certifi-
cate received from NRA in year 4 is defective 
because NRA failed to file a qualifying U.S. 
income tax return (within the meaning of 
paragraph (b)(2)(iii) of this section) for one of 
the preceding taxable years as required 
under paragraph (b)(1) of this section. The 
notice further states that PRS is not to rely 
on any certificate received from NRA in year 
5. 

(iv) Under paragraph (d)(2)(ii) of this sec-
tion, because the certificate submitted by 
NRA in year was determined to be defective 
for a reason other than the amount or char-
acter of the certified deductions and losses, 
under section 1461 PRS is fully liable for the 
1446 tax due with respect to NRA’s allocable 
share of ECTI year 4 without regard to the 
certificate. The total 1446 tax due for year 4 
without regard to the certificate is $1,750 
($5,000 ECTI × .35) and PRS paid $175 of 1446 
tax in year 4. Therefore, PRS owes $1,575 of 
1446 tax. However, PRS may be deemed to 
have paid the outstanding 1446 tax due if 
NRA paid all of its U.S. tax due in year 4. 
See § 1.1446–3(e). 

(v) However, because PRS did not have ac-
tual knowledge or reason to know that the 
certificate NRA submitted in year 4 was de-
fective, PRS reasonably relied on the certifi-
cate for purposes of paragraph (d)(2) of this 
section. Therefore, PRS is not liable for an 
addition to the tax with respect to its under-
payment of 1446 tax under the principles of 
section 6655 (as applied through § 1.1446–3) for 
any installment period in year 4. 

(vi) However, PRS is generally liable for 
interest under section 6601 and for the failure 
to pay addition to tax under section 
6651(a)(2) on the $1,575 of 1446 tax due for year 
4 for the period from April 15, year 5 (last 
date prescribed for payment of 1446 tax) to 
the date PRS pays the 1446 tax or is deemed 
to have paid the 1446 tax under § 1.1446–3(e). 

(vii) With respect to the year 5, PRS rea-
sonably relied on NRA’s certificate when 
computing its first installment payment 

(due on April 15, year 5). Therefore, in ac-
cordance with paragraph (d)(2)(i) of this sec-
tion, PRS will not be liable for an addition 
to the tax under the principles of section 6655 
(as applied through § 1.1446–3) for the first in-
stallment period. However, because the IRS 
provided written notification to PRS on 
June 1, year 5, to disregard any certificate 
received from NRA for year 5, PRS may not 
rely on any certificate received from NRA 
certificate (or any new certificate provided 
by NRA) when it computes its second install-
ment payment in year 5. PRS is not per-
mitted to consider any certificate submitted 
by NRA until the IRS provides written noti-
fication to PRS revoking or modifying the 
original notice. PRS’s second installment 
payment in year 5 must include the addi-
tional amount of 1446 tax it would have paid 
for the first installment period without re-
gard to the certificate received from NRA. 

Example 6. IRS determines in subsequent tax-
able year that partner’s certificate is defective 
because partner’s actual losses are less than 
amount certified and considered by the partner-
ship. Assume the same facts as in Example 5, 
except that the IRS determines that NRA’s 
certificate submitted in year 4 is defective 
because the actual effectively connected net 
operating loss available to NRA for year 4 
was $1,000 rather than the $5,000 certified. 

(i) Under paragraph (d)(2)(ii) of this sec-
tion, PRS is not relieved from its liability 
for 1446 tax under section 1461 when it relies 
on a certificate of losses from a foreign part-
ner that is later determined to be defective. 
However, when the IRS determines that a 
partner’s certificate is defective because of 
the amount of the certified deductions and 
losses, the partnership is liable for the 1446 
tax, interest, additions to tax, and penalties 
to the extent the amount of certified deduc-
tions and losses taken into account when 
computing 1446 tax (or, unless there was rea-
sonable reliance on the certificate, any in-
stallment of such tax) is greater than the ac-
tual amount of available deductions and 
losses. Here, PRS considered the certified de-
ductions and losses in the amount of $4,500. 
The IRS subsequently determined that NRA 
only had $1,000 of actual losses, only $900 of 
which were permitted to be considered under 
paragraph (c)(1)(i)(C) of this section. Accord-
ingly, PRS is liable for the 1446 tax due with 
respect to the portion of the overstated 
losses that it considered when computing its 
1446 tax. The remaining 1446 tax due for year 
4 is $1,260 ($3,600 ($4,500 less $900) of excess 
losses considered × .35). However, PRS may 
be deemed to have paid the $1,260 of 1446 tax 
under § 1.1446–3(e) if NRA has paid all of 
NRA’s U.S. income tax. 

(ii) If PRS had considered only $900 (or a 
lesser amount) of NRA’s certified net oper-
ating loss when computing and paying its 
1446 tax during year 4 then, under paragraph 
(d)(2)(iii) of this section, PRS would not be 
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liable for 1446 tax because it did not consider 
a net operating loss greater than the amount 
actually available to NRA. 

Example 7. Partner with different taxable 
year than partnership. PRS partnership has 
two equal partners, FC, a foreign corpora-
tion, and DC, a domestic corporation. PRS 
conducts a trade or business in the United 
States and generates effectively connected 
income. FC maintains a June 30 fiscal tax-
able year end, while DC and PRS maintain a 
calendar taxable year end. FC and DC pro-
vide a valid Form W–8BEN and Form W–9, re-
spectively, to PRS. FC and DC are the only 
persons that have ever been partners in PRS. 
For its year 1 through year 3 taxable years, 
PRS issued Forms 1065 (Schedule K–1) re-
porting in the aggregate $100 of net loss to 
each partner. For its year 4 taxable year, 
PRS issued Forms 1065 (Schedule K–1) to its 
partners reporting $150 of loss to each part-
ner. All of the losses reported on the Forms 
1065 (Schedule K–1) are effectively connected 
to PRS’s and FC’s trade or business in the 
United States. 

(i) Assume that FC submits a valid certifi-
cate under this section certifying losses to 
the partnership for the partnership’s year 5 
taxable year. Further, assume that FC’s only 
source of effectively connected income, gain, 
deduction, or loss is the activity of PRS. 

(ii) For PRS’s first installment period in 
year 5, FC may only certify deductions and 
losses under this section in the amount of 
$100 (the losses as reported on the Forms 1065 
(Schedule K–1) issued for PRS’s year 1 
through 3 taxable years). Under section 706, 
the taxable income of a partner shall include 
the income, gain, loss, deduction, or credit of 
the partnership for the partnership taxable 
year ending within or with the taxable year 
of the partner. PRS’s year 4 calendar taxable 
year ends during FC’s fiscal taxable year 
ending June 30, year 5. Therefore, under 
paragraph (c)(1) of this section, as of April 
15, year 5 (the last date FC may submit its 
first certificate under paragraph (c) of this 
section to have it considered for PRS’s first 
installment due date of April 15, year 5), FC’s 
allocable share of the PRS losses for years 1 
through 3 are the only losses that FC can 
represent have been or will be reported on an 
FC U.S. income tax return filed for a taxable 
year ending prior to such installment due 
date. 

(iii) The result in paragraph (ii) of this Ex-
ample 7 is the same for the year 5 second in-
stallment period, the due date of which is 
June 15, year 5. 

(iv) FC may submit an updated certificate 
under this section after June 30, year 5, 
which includes the $150 loss for year 4. PRS 
may consider such an updated certificate for 
its third installment period (due date Sep-
tember 15, year 5), provided the updated cer-
tificate is received by the due date for such 

installment in accordance with paragraph (c) 
of this section. 

Example 8. Failure to provide status update 
with respect to prior year unfiled returns. FC, a 
foreign corporation, and DC, a domestic cor-
poration, form a partnership (PRS) to con-
duct a trade or business in the United States. 
FC and DC provide PRS appropriate docu-
mentation under § 1.1446–1 to establish their 
status for purposes of section 1446. FC and 
DC are equal partners in PRS, and all part-
nership items are allocated equally between 
FC and DC. 

(i) In the current taxable year FC submits 
a certificate under this section using Form 
8804–C prior to PRS’s first installment due 
date. FC represents that it has filed or will 
file a qualifying U.S. income tax return 
(within the meaning of paragraph (b)(2)(iii) 
of this section) in each of the preceding three 
taxable years. FC specifies that it has not 
filed its U.S. income tax return for the im-
mediately preceding taxable year. FC also 
represents that it will timely file its U.S. in-
come tax return for the partnership taxable 
year during which the certificate is consid-
ered (and will timely pay all tax due with 
such return). Assume all other requirements 
under paragraph (c) of this section are met 
for FC’s certificate to be valid. 

(ii) Provided that PRS does not possess ac-
tual knowledge or reason to know that FC’s 
certificate is defective under paragraph (a)(2) 
of this section, PRS may reasonably rely on 
FC’s certificate for its first, second, and 
third installment payments. 

(iii) If FC does not submit to PRS either an 
updated certificate or a status update as re-
quired by paragraph (c)(2)(ii)(B)(1) of this 
section by December 15th (PRS’s final in-
stallment due date), PRS must disregard 
FC’s certificate when computing its fourth 
installment payment of 1446 tax and when 
completing its Form 8804 for the taxable 
year. PRS’s payment of 1446 tax for its 
fourth installment period must include the 
additional amount of 1446 tax it would have 
paid in the first, second and third install-
ment periods had it not considered FC’s cer-
tificate. Further, even if the status update is 
provided by December 15th, PRS may only 
rely on the certificate if the status update 
does not contradict the original certificate 
and such update indicates that the imme-
diately preceding year’s return will be time-
ly filed. Finally, even if the status update is 
provided by December 15th, FC must also 
submit an updated certificate to the partner-
ship in accordance with paragraph (c) of this 
section within 10 days of the date FC timely 
files its U.S. income tax return for the pre-
ceding taxable year. 

Example 9. Partnership consideration of cer-
tified deductions and losses or de minimis cer-
tificate. For purposes of this example assume 
paragraph (c)(1)(ii) of this section may apply. 
On January 1, year 4, NRA and B form a 
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partnership (PRS) to conduct a trade or busi-
ness in the United States. NRA and B are 
equal partners in PRS and all partnership 
items are shared equally. NRA and B provide 
PRS appropriate documentation under 
§ 1.1446–1 to establish their status for pur-
poses of section 1446. During years 1 through 
3, NRA’s only activity generating effectively 
connected items was an interest in partner-
ship XYZ. XYZ allocated NRA a loss for all 
three years. NRA filed qualifying U.S. in-
come tax returns (within the meaning of 
paragraph (b)(2)(iii) of this section) reporting 
its allocable share of losses from XYZ in 
years 1 through 3. The XYZ partnership dis-
solved on December 31, year 3. 

(i) In year 4, NRA’s only activity giving 
rise to effectively connected income, gain, 
deduction, or loss is its interest in PRS. NRA 
submits to PRS a valid certificate (using 
Form 8804–C) certifying under paragraph 
(c)(1)(i) its effectively connected net oper-
ating losses from years 1 through 3 and under 
(c)(1)(ii) of this section that its only activity 
giving rise to effectively connected income, 
gain, deduction, or loss for the PRS taxable 
year that ends with or within its taxable 
year is (and will be) its investment in PRS. 

(ii) During year 4, PRS allocates ECTI to 
NRA. If the 1446 tax otherwise due on the 
annualized amount allocated to NRA is less 
than $1,000, determined without regard to 
any deductions and losses certified by NRA 
under paragraph (c)(1)(i) of this section, PRS 
may consider the certificate received from 
NRA under paragraph (c)(1)(ii) of this section 
and not pay 1446 tax (or any installment of 
such tax) with respect to NRA. Alter-
natively, PRS may consider the deductions 
and losses certified by NRA under paragraph 
(c)(1)(i) of this section. 

(iii) Regardless of whether PRS considers 
NRA’s certification under paragraph (c)(1)(i) 
or (c)(1)(ii) of this section in computing its 
1446 tax due with respect to NRA, PRS must 
file Form 8813 for all installment periods as 
well as a Form 8805 for NRA with its Form 
8804. If PRS considers NRA’s certification 
under paragraph (c)(1)(i) or (c)(1)(ii) of this 
section, PRS must attach to each Form 8813, 
as well as to the Form 8805, a computation of 
the 1446 tax with respect to NRA that takes 
into account its consideration of NRA’s cer-
tificate. In addition, PRS must attach NRA’s 
certificate to the Form 8813 for the first in-
stallment period it considers the certificate, 
as well as to the Form 8805. For all subse-
quent installment periods, PRS may attach 
a statement containing NRA’s name, and 
TIN. If PRS is relying on NRA’s certified 
losses under paragraph (c)(1)(i) of this sec-
tion, the statement must indicate the 
amount of losses and deductions NRA cer-
tified. If PRS is relying on NRA’s certifi-
cation under paragraph (c)(ii) of this section, 
the statement must indicate that it is rely-
ing on NRA meeting the requirements under 

paragraph (c)(1)(ii) of this section and the 
1446 tax on the annualized amount allocated 
to NRA is less than $1,000. See paragraph 
(d)(3)(i) of this section. 

Example 10. Application of transition rule. 
NRA and B form a partnership (PRS) on Jan-
uary 1, 2004, to conduct a trade or business in 
the United States. NRA and B are equal part-
ners in PRS and all partnership items are 
shared equally. NRA and B provide PRS ap-
propriate documentation under § 1.1446–1 to 
establish their status for purposes of section 
1446. For its 2004 through 2007 tax years, PRS 
issued Forms 1065 (Schedule K–1) to NRA and 
B reporting a $1,000 net loss from its U.S. 
trade or business to each partner for each 
year (for an aggregate loss of $4,000 per part-
ner). During the 2004 through 2007 tax years, 
NRA’s only activity generating effectively 
connected items was its investment in PRS. 

(i) On February 10, 2008, NRA submitted a 
certificate to PRS, reporting its aggregate 
$4,000 effectively connected loss to PRS, that 
met the requirements of § 1.1446–6T(c) (See 26 
CFR Part 1, revised as of April 1, 2007), as in 
effect before January 1, 2008. The certificate 
stated that NRA had timely filed its U.S. in-
come tax returns for the 2004, 2005 and 2006 
tax years, and that it would timely file a 
U.S. income tax return for its 2007 tax year. 
For the first and second installments period 
in 2008, PRS estimates that it will earn ECTI 
of $10,000. 

(ii) Because the certificate submitted by 
NRA to PRS on February 10, 2008, met the 
requirements of § 1.1446–6T (See 26 CFR Part 
1, revised as of April 1, 2007), as in effect be-
fore January 1, 2008, PRS may consider such 
certificate when computing its 1446 tax due 
for the first and second installment period 
even if the certificate does not meet all the 
requirements of paragraph (c) of this section. 

(iii) NRA timely files its U.S. income tax 
return for the 2007 tax year on July 24, 2008. 
In accordance with paragraph (c)(2)(ii)(B)(1) 
of this section, within 10 days of filing such 
return NRA prepares an updated certificate 
to be submitted to PRS certifying that it 
reasonably expects to have only $3,500 of 
losses available to reduce its allocable share 
of ECTI from PRS. Because the updated cer-
tificate will be submitted after July 28, 2008, 
to be valid the updated certificate must 
meet the requirements of paragraph (c) this 
section. 

(f) Effective/Applicability date. Except 
as otherwise provided in this paragraph 
(f), the rules of this section are applica-
ble for partnership taxable years begin-
ning after December 31, 2007. The rules 
of paragraphs (b)(3)(i)(B) through (D) 
shall apply to partnership taxable 
years beginning after July 28, 2008. 

(g) Transition rule. A certificate that 
met the requirements of § 1.1446–6T(c) 
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26 CFR Ch. I (4–1–11 Edition) § 1.1446–7 

(See 26 CFR Part 1, revised as of April 
1, 2007), as in effect before January 1, 
2008, submitted on or before July 28, 
2008 by a partner that met the require-
ments of § 1.1446–6T(b) (See 26 CFR Part 
1, revised as of April 1, 2007), as in ef-
fect before January 1, 2008, shall not be 
considered defective because it does 
not meet the requirements of this sec-
tion. However, any certificate (includ-
ing any updated certificates and status 
updates) submitted, or required to be 
submitted, under paragraph (c) of this 
section after July 28, 2008, must meet 
the requirements of this section. See 
paragraph (e)(2) Example 10 of this sec-
tion. 

[T.D 9394, 73 FR 23085, Apr. 29, 2008, as amend-
ed at 74 FR 14931, Apr. 2, 2009] 

§ 1.1446–7 Effective/Applicability date.. 
Sections 1.1446–1 through 1.1446–5 

shall apply to partnership taxable 
years beginning after May 18, 2005. 
However, a partnership may elect to 
apply all of the provisions of §§ 1.1446–1 
through 1.1446–5 to partnership taxable 
years beginning after December 31, 
2004. A partnership shall make the elec-
tion under this section by complying 
with the provisions of §§ 1.1446–1 
through § 1.1446–5 and attaching a 
statement to the Form 8804 or Form 
1042 annual return, filed for the taxable 
year in which the regulation provisions 
first apply, that indicates that the 
partnership is making the election 
under this section. The revisions to 
§§ 1.1446–3(b)(2), 1.1446–3(b)(3)(i)(A) and 
1.1446–5(c)(2) contained in the final reg-
ulations published in 2008 apply to 
partnership taxable years beginning 
after December 31, 2007. See § 1.1446–6(f) 
and (g) for the Effective/Applicability 
date and Transition rule for § 1.1446–6. 

[T.D. 9200, 70 FR 28717, May 18, 2005, as 
amended by T.D. 9394, 73 FR 23085, Apr. 29, 
2008] 

TAX-FREE COVENANT BONDS 

§ 1.1451–1 Tax-free covenant bonds 
issued before January 1, 1934. 

(a) Rates of withholding—(1) Rate of 2 
percent. Withholding of a tax equal to 2 
percent is required in the case of inter-
est upon bonds or other corporate obli-
gations containing a tax-free covenant 
and issued before January 1, 1934, paid 

to an individual, a fiduciary, or a part-
nership, whether resident or non-
resident, or to a nonresident foreign 
corporation, regardless of whether the 
liability assumed by the obligor is less 
than, equal to, or greater than 2 per-
cent. 

(2) Rate of 30 percent. Notwith-
standing subparagraph (1) of this para-
graph, if the liability assumed by the 
obligor does not exceed 2 percent of the 
interest, withholding is required at the 
rate of 30 percent in the case of pay-
ments to a nonresident alien indi-
vidual, a nonresident partnership com-
posed in whole or in part of non-
resident aliens, a nonresident foreign 
corporation, or an owner who is un-
known to the withholding agent. 

(3) Obligations of resident payers. The 
rates of withholding specified in sub-
paragraphs (1) and (2) of this paragraph 
are applicable to interest on such tax- 
free covenant bonds issued by a domes-
tic corporation or by a resident foreign 
corporation. 

(4) Obligations of nonresident payers. A 
nonresident foreign corporation having 
a fiscal or paying agent in the United 
States is required to withhold a tax of 
2 percent in the case of interest upon 
its tax-free covenant bonds issued be-
fore January 1, 1934, which is paid to an 
individual or fiduciary who is a citizen 
or resident of the United States, to a 
partnership any member of which is a 
citizen or resident, or to an unknown 
owner. 

(5) Interest from sources without the 
United States. Withholding is not re-
quired under section 1451 in the case of 
interest upon bonds or other corporate 
obligations issued before January 1, 
1934, and containing a tax-free cov-
enant if the interest is not to be treat-
ed as income from sources within the 
United States and the payments are 
made to a nonresident alien, a partner-
ship composed wholly of nonresident 
aliens, or a nonresident foreign cor-
poration. 

(6) Tax treaties. The rates of tax to be 
withheld in accordance with this para-
graph shall be reduced as may be pro-
vided by treaty with any country. See 
section 894 and § 1.1441–6 relating to in-
come subject to a reduced rate of, or an 
exemption from, income tax pursuant 
to an income tax convention. 
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