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paragraph (a)(3) of this section that the 
surviving spouse have the power to ap-
point amounts held by the insurer to 
herself or her estate is satisfied by 
terms of a contract which give the sur-
viving spouse a right which is, in sub-
stance and effect, a power to appoint to 
herself or her estate, such as a right to 
withdraw the amount remaining in the 
fund held by the insurer, or a right to 
direct that any amount held by the in-
surer under the contract at her death 
shall be paid to her estate. 

§ 20.2056(b)–7 Election with respect to 
life estate for surviving spouse. 

(a) In general. Subject to section 
2056(d), a marital deduction is allowed 
under section 2056(b)(7) with respect to 
estates of decedents dying after De-
cember 31, 1981, for qualified ter-
minable interest property as defined in 
paragraph (b) of this section. All of the 
property for which a deduction is al-
lowed under this paragraph (a) is treat-
ed as passing to the surviving spouse 
(for purposes of § 20.2056(a)–1), and no 
part of the property is treated as pass-
ing to any person other than the sur-
viving spouse (for purposes of 
§ 20.2056(b)–1). 

(b) Qualified terminable interest prop-
erty—(1) In general. Section 
2056(b)(7)(B)(i) provides the definition 
of qualified terminable interest property. 

(i) Terminable interests described in 
section 2056(b)(1)(C) cannot qualify as 
qualified terminable interest property. 
Thus, if the decedent directs the execu-
tor to purchase a terminable interest 
with estate assets, the terminable in-
terest acquired will not qualify as 
qualified terminable interest property. 

(ii) For purposes of section 
2056(b)(7)(B)(i), the term property gen-
erally means the entire interest in prop-
erty (within the meaning of § 20.2056(b)– 
5(d)) or a specific portion of the entire in-
terest (within the meaning of 
§ 20.2056(b)–5(c)). 

(2) Property for which an election may 
be made—(i) In general. The election 
may relate to all or any part of prop-
erty that meets the requirements of 
section 2056(b)(7)(B)(i), provided that 
any partial election must be made with 
respect to a fractional or percentage 
share of the property so that the elec-
tive portion reflects its proportionate 

share of the increase or decrease in 
value of the entire property for pur-
poses of applying sections 2044 or 2519. 
The fraction or percentage may be de-
fined by formula. 

(ii) Division of trusts—(A) In general. A 
trust may be divided into separate 
trusts to reflect a partial election that 
has been made, or is to be made, if au-
thorized under the governing instru-
ment or otherwise permissible under 
local law. Any such division must be 
accomplished no later than the end of 
the period of estate administration. If, 
at the time of the filing of the estate 
tax return, the trust has not yet been 
divided, the intent to divide the trust 
must be unequivocally signified on the 
estate tax return. 

(B) Manner of dividing and funding 
trust. The division of the trust must be 
done on a fractional or percentage 
basis to reflect the partial election. 
However, the separate trusts do not 
have to be funded with a pro rata por-
tion of each asset held by the undivided 
trust. 

(C) Local law. A trust may be divided 
only if the fiduciary is required, either 
by applicable local law or by the ex-
press or implied provisions of the gov-
erning instrument, to divide the trust 
on the basis of the fair market value of 
the assets of the trust at the time of 
the division. 

(3) Persons permitted to make the elec-
tion. The election referred to in section 
2056(b)(7)(B)(i)(III) must be made by the 
executor that is appointed, qualified, 
and acting within the United States, 
within the meaning of section 2203, re-
gardless of whether the property with 
respect to which the election is to be 
made is in the executor’s possession. If 
there is no executor appointed, quali-
fied, and acting within the United 
States, the election may be made by 
any person with respect to property in 
the actual or constructive possession of 
that person and may also be made by 
that person with respect to other prop-
erty not in the actual or constructive 
possession of that person if the person 
in actual or constructive possession of 
such other property does not make the 
election. For example, in the absence 
of an appointed executor, the trustee of 
an intervivos trust (that is included in 
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the gross estate of the decedent) can 
make the election. 

(4) Manner and time of making the elec-
tion—(i) In general. The election re-
ferred to in section 2056(b)(7)(B)(i)(III) 
and (v) is made on the return of tax im-
posed by section 2001 (or section 2101). 
For purposes of this paragraph, the 
term return of tax imposed by section 
2001 means the last estate tax return 
filed by the executor on or before the 
due date of the return, including exten-
sions or, if a timely return is not filed, 
the first estate tax return filed by the 
executor after the due date. 

(ii) Election irrevocable. The election, 
once made, is irrevocable, provided 
that an election may be revoked or 
modified on a subsequent return filed 
on or before the due date of the return, 
including extensions actually granted. 
If an executor appointed under local 
law has made an election on the return 
of tax imposed by section 2001 (or sec-
tion 2101) with respect to one or more 
properties, no subsequent election may 
be made with respect to other prop-
erties included in the gross estate after 
the return of tax imposed by section 
2001 is filed. An election under section 
2056(b)(7)(B)(v) is separate from any 
elections made under section 
2056A(a)(3). 

(c) Protective elections—(1) In general. 
A protective election may be made to 
treat property as qualified terminable 
interest property only if, at the time 
the federal estate tax return is filed, 
the executor of the decedent’s estate 
reasonably believes that there is a 
bona fide issue that concerns whether 
an asset is includible in the decedent’s 
gross estate, or the amount or nature 
of the property the surviving spouse is 
entitled to receive, i.e., whether prop-
erty that is includible is eligible for 
the qualified terminable interest prop-
erty election. The protective election 
must identify either the specific asset, 
group of assets, or trust to which the 
election applies and the specific basis 
for the protective election. 

(2) Protective election irrevocable. The 
protective election, once made on the 
return of tax imposed by section 2001, 
cannot be revoked. For example, if a 
protective election is made on the 
basis that a bona fide question exists 
regarding the inclusion of a trust cor-

pus in the gross estate and it is later 
determined that the trust corpus is so 
includible, the protective election be-
comes effective with respect to the 
trust corpus and cannot thereafter be 
revoked. 

(d) Qualifying income interest for life— 
(1) In general. Section 2056(b)(7)(B)(ii) 
provides the definition of qualifying in-
come interest for life. For purposes of 
section 2056(b)(7)(B)(ii)(II), the sur-
viving spouse is included within the 
prohibited class of powerholders re-
ferred to therein. A power under appli-
cable local law that permits the trust-
ee to adjust between income and prin-
cipal to fulfill the trustee’s duty of im-
partiality between the income and re-
mainder beneficiaries that meets the 
requirements of § 1.643(b)–1 of this chap-
ter will not be considered a power to 
appoint trust property to a person 
other than the surviving spouse. 

(2) Entitled for life to all income. The 
principles of § 20.2056(b)–5(f), relating to 
whether the spouse is entitled for life 
to all of the income from the entire in-
terest, or a specific portion of the en-
tire interest, apply in determining 
whether the surviving spouse is enti-
tled for life to all of the income from 
the property regardless of whether the 
interest passing to the spouse is in 
trust. 

(3) Contingent income interests. (i) An 
income interest for a term of years, or 
a life estate subject to termination 
upon the occurrence of a specified 
event (e.g., remarriage), is not a quali-
fying income interest for life. However, 
a qualifying income interest for life 
that is contingent upon the executor’s 
election under section 2056(b)(7)(B)(v) 
will not fail to be a qualifying income 
interest for life because of such contin-
gency or because the portion of the 
property for which the election is not 
made passes to or for the benefit of per-
sons other than the surviving spouse. 
This paragraph (d)(3)(i) applies with re-
spect to estates of decedents whose es-
tate tax returns are due after February 
18, 1997. This paragraph (d)(3)(i) also ap-
plies to estates of decedents whose es-
tate tax returns were due on or before 
February 18, 1997, that meet the re-
quirements of paragraph (d)(3)(ii) of 
this section. 
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(ii) Estates of decedents whose estate 
tax returns were due on or before Feb-
ruary 18, 1997, that did not make the 
election under section 2056(b)(7)(B)(v) 
because the surviving spouse’s income 
interest in the property was contingent 
upon the election or because the non-
elected portion of the property was to 
pass to a beneficiary other than the 
surviving spouse are granted an exten-
sion of time to make the QTIP election 
if the following requirements are satis-
fied: 

(A) The period of limitations on fil-
ing a claim for credit or refund under 
section 6511(a) has not expired. 

(B) A claim for credit or refund is 
filed on Form 843 with a revised Re-
capitulation and Schedule M, Form 706 
(or 706NA) that signifies the QTIP elec-
tion. Reference to this section should 
be made on the Form 843. 

(C) The following statement is in-
cluded with the Form 843: ‘‘The under-
signed certifies that the property with 
respect to which the QTIP election is 
being made will be included in the 
gross estate of the surviving spouse as 
provided in section 2044 of the Internal 
Revenue Code, in determining the fed-
eral estate tax liability on the spouse’s 
death.’’ The statement must be signed, 
under penalties of perjury, by the sur-
viving spouse, the surviving spouse’s 
legal representative (if the surviving 
spouse is legally incompetent), or the 
surviving spouse’s executor (if the sur-
viving spouse is deceased). 

(4) Income between last distribution 
date and date of spouse’s death. An in-
come interest does not fail to con-
stitute a qualifying income interest for 
life solely because income between the 
last distribution date and the date of 
the surviving spouse’s death is not re-
quired to be distributed to the sur-
viving spouse or to the estate of the 
surviving spouse. See § 20.2044–1 relat-
ing to the inclusion of such undistrib-
uted income in the gross estate of the 
surviving spouse. 

(5) Pooled income funds. An income in-
terest in a pooled income fund de-
scribed in section 642(c)(5) constitutes a 
qualifying income interest for life for 
purposes of section 2056(b)(7)(B)(ii). 

(6) Power to distribute principal to 
spouse. An income interest in a trust 
will not fail to constitute a qualifying 

income interest for life solely because 
the trustee has a power to distribute 
principal to or for the benefit of the 
surviving spouse. The fact that prop-
erty distributed to a surviving spouse 
may be transferred by the spouse to an-
other person does not result in a fail-
ure to satisfy the requirement of sec-
tion 2056(b)(7)(B)(ii)(II). However, if the 
surviving spouse is legally bound to 
transfer the distributed property to an-
other person without full and adequate 
consideration in money or money’s 
worth, the requirement of section 
2056(b)(7)(B)(ii)(II) is not satisfied. 

(e) Annuities payable from trusts in the 
case of estates of decedents dying on or 
before October 24, 1992, and certain dece-
dents dying after October 24, 1992, with 
wills or revocable trusts executed on or 
prior to that date—(1) In general. In the 
case of estates of decedents within the 
purview of the effective date and tran-
sitional rules contained in § 20.2056(b)– 
7(e)(5), a surviving spouse’s lifetime an-
nuity interest payable from a trust or 
other group of assets passing from the 
decedent is treated as a qualifying in-
come interest for life for purposes of 
section 2056(b)(7)(B)(ii). 

(2) Deductible interest. The deductible 
interest, for purposes of § 20.2056(a)– 
2(b), is the specific portion of the prop-
erty that, assuming the applicable in-
terest rate for valuing annuities, would 
produce income equal to the minimum 
amount payable annually to the sur-
viving spouse. If, based on the applica-
ble interest rate, the entire property 
from which the annuity may be satis-
fied is insufficient to produce income 
equal to the minimum annual pay-
ment, the value of the deductible inter-
est is the entire value of the property. 
The value of the deductible interest 
may not exceed the value of the prop-
erty from which the annuity is pay-
able. If the annual payment may in-
crease, the increased amount is not 
taken into account in valuing the de-
ductible interest. 

(3) Distributions permissible only to sur-
viving spouse. An annuity interest is 
not treated as a qualifying income in-
terest for life for purposes of section 
2056(b)(7)(B)(ii) if any person other than 
the surviving spouse may receive, dur-
ing the surviving spouse’s lifetime, any 
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distribution of the property or its in-
come (including any distribution under 
an annuity contract) from which the 
annuity is payable. 

(4) Applicable interest rate. To deter-
mine the applicable interest rate for 
valuing annuities, see sections 2031 and 
7520 and the regulations under those 
sections. 

(5) Effective dates. (i) The rules con-
tained in § 20.2056(b)–7(e) apply with re-
spect to estates of decedents dying on 
or before October 24, 1992. 

(ii) The rules contained in § 20.2056(b)– 
7(e) apply in the case of decedents 
dying after October 24, 1992, if property 
passes to the spouse pursuant to a will 
or revocable trust executed on or be-
fore October 24, 1992, and either— 

(A) On that date, the decedent was 
under a mental disability to change the 
disposition of his property and did not 
regain his competence to dispose of 
such property before the date of death; 
or 

(B) The decedent dies prior to Octo-
ber 24, 1995. 

(iii) Notwithstanding the foregoing, 
the rules contained in § 20.2056(b)–7(e) 
do not apply if the will or revocable 
trust is amended after October 24, 1992, 
in any respect that increases the 
amount of the transfer qualifying for 
the marital deduction or alters the 
terms by which the interest so passes 
to the surviving spouse. 

(f) Joint and survivor annuities. [Re-
served] 

(g) Application of local law. The provi-
sions of local law are taken into ac-
count in determining whether the con-
ditions of section 2056(b)(7)(B)(ii)(I) are 
satisfied. For example, silence of a 
trust instrument as to the frequency of 
payment is not regarded as a failure to 
satisfy the requirement that the in-
come must be payable to the surviving 
spouse annually or more frequently un-
less applicable local law permits pay-
ments less frequently. 

(h) Examples. The following examples 
illustrate the application of paragraphs 
(a) through (g) of this section. In each 
example, it is assumed that the dece-
dent, D, was survived by S, D’s spouse 
and that, unless stated otherwise, S is 
not the trustee of any trust established 
for S’s benefit. 

Example 1. Life estate in residence. D 
owned a personal residence valued at $250,000 
for estate tax purposes. Under D’s will, the 
exclusive and unrestricted right to use the 
residence (including the right to continue to 
occupy the property as a personal residence 
or to rent the property and receive the in-
come) passes to S for life. At S’s death, the 
property passes to D’s children. Under appli-
cable local law, S must consent to any sale 
of the property. If the executor elects to 
treat all of the personal residence as quali-
fied terminable interest property, the de-
ductible interest is $250,000, the value of the 
residence for estate tax purposes. 

Example 2. Power to make property produc-
tive. D’s will established a trust funded with 
property valued for estate tax purposes at 
$500,000. The assets include both income pro-
ducing assets and non-productive assets. S 
was given the power, exercisable annually, to 
require distribution of all of the trust in-
come to herself. No trust property may be 
distributed during S’s lifetime to any person 
other than S. Applicable local law permits S 
to require that the trustee either make the 
trust property productive or sell the prop-
erty and reinvest in productive property 
within a reasonable time after D’s death. If 
the executor elects to treat all of the trust 
as qualified terminable interest property, 
the deductible interest is $500,000. If the ex-
ecutor elects to treat only 20 percent of the 
trust as qualified terminable interest prop-
erty, the deductible interest is $100,000, i.e., 
20 percent of $500,000. 

Example 3. Power of distribution over fraction 
of trust income. The facts are the same as in 
Example 2 except that S is given the right ex-
ercisable annually for S’s lifetime to require 
distribution to herself of only 50 percent of 
the trust income for life. The remaining 
trust income is to be accumulated or distrib-
uted among S and the decedent’s children in 
the trustee’s discretion. The maximum 
amount that D’s executor may elect to treat 
as qualified terminable interest property is 
$250,000; i.e., the estate tax value of the trust 
($500,000) multiplied by the percentage of the 
trust in which S has a qualifying income in-
terest for life (50 percent). If D’s executor 
elects to treat only 20 percent of the portion 
of the trust in which S has a qualifying in-
come interest as qualified terminable inter-
est property, the deductible interest is 
$50,000, i.e., 20 percent of $250,000. 

Example 4. Power to distribute trust corpus to 
other beneficiaries. D’s will established a trust 
providing that S is entitled to receive at 
least annually all the trust income. The 
trustee is given the power to use annually 
during S’s lifetime $5,000 from the trust for 
the maintenance and support of S’s minor 
child, C. Any such distribution does not nec-
essarily relieve S of S’s obligation to support 
and maintain C. S does not have a qualifying 
income interest for life in any portion of the 

VerDate Nov<24>2008 16:00 Apr 21, 2010 Jkt 220097 PO 00000 Frm 00453 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT ofr150 PsN: PC150



444 

26 CFR Ch. I (4–1–10 Edition) § 20.2056(b)–7 

trust because the bequest fails to satisfy the 
condition that no person have a power, other 
than a power the exercise of which takes ef-
fect only at or after S’s death, to appoint 
any part of the property to any person other 
than S. The trust would also be nondeduct-
ible under section 2056(b)(7) if S, rather than 
the trustee, held the power to appoint a por-
tion of the principal to C. However, in the 
latter case, if S made a qualified disclaimer 
(within the meaning of section 2518) of the 
power to appoint to C, the trust could qual-
ify for the marital deduction pursuant to 
section 2056(b)(7), assuming that the power is 
personal to S and S’s disclaimer terminates 
the power. Similarly, in either case, if C 
made a qualified disclaimer of C’s right to 
receive distributions from the trust, the 
trust would qualify under section 2056(b)(7), 
assuming that C’s disclaimer effectively ne-
gates the trustee’s power under local law. 

Example 5. Spouse’s income interest ter-
minable on remarriage. D’s will established a 
trust providing that all of the trust income 
is payable at least annually to S for S’s life-
time, provided that, if S remarries, S’s inter-
est in the trust will pass to X. The trust is 
not deductible under section 2056(b)(7). S’s 
income interest is not a qualifying income in-
terest for life because it is not for life but, 
rather, is terminable upon S’s remarriage. 

Example 6. Spouse’s qualifying income inter-
est for life contingent on executor’s election. D’s 
will established a trust providing that S is 
entitled to receive the income, payable at 
least annually, from that portion of the 
trust that the executor elects to treat as 
qualified terminable interest property. The 
portion of the trust which the executor does 
not elect to treat as qualified terminable in-
terest property passes as of D’s date of death 
to a trust for the benefit of C, D’s child. 
Under these facts, the executor is not consid-
ered to have a power to appoint any part of 
the trust property to any person other than 
S during S’s life. 

Example 7. Formula partial election. D’s will 
established a trust funded with the residue of 
D’s estate. Trust income is to be paid annu-
ally to S for life, and the principal is to be 
distributed to D’s children upon S’s death. S 
has the power to require that all the trust 
property be made productive. There is no 
power to distribute trust property during S’s 
lifetime to any person other than S. D’s ex-
ecutor elects to deduct a fractional share of 
the residuary estate under section 2056(b)(7). 
The election specifies that the numerator of 
the fraction is the amount of deduction nec-
essary to reduce the Federal estate tax to 
zero (taking into account final estate tax 
values) and the denominator of the fraction 
is the final estate tax value of the residuary 
estate (taking into account any specific be-
quests or liabilities of the estate paid out of 
the residuary estate). The formula election 
is of a fractional share. The value of the 

share qualifies for the marital deduction 
even though the executor’s determinations 
to claim administration expenses as estate 
or income tax deductions and the final estate 
tax values will affect the size of the frac-
tional share. 

Example 8. Formula partial election. The 
facts are the same as in Example 7 except 
that, rather than defining a fraction, the ex-
ecutor’s formula states: ‘‘I elect to treat as 
qualified terminable interest property that 
portion of the residuary trust, up to 100 per-
cent, necessary to reduce the Federal estate 
tax to zero, after taking into account the 
available unified credit, final estate tax val-
ues and any liabilities and specific bequests 
paid from the residuary estate.’’ The formula 
election is of a fractional share. The share is 
equivalent to the fractional share deter-
mined in Example 7. 

Example 9. Severance of QTIP trust. D’s will 
established a trust funded with the residue of 
D’s estate. Trust income is to be paid annu-
ally to S for life, and the principal is to be 
distributed to D’s children upon S’s death. S 
has the power to require that all of the trust 
property be made productive. There is no 
power to distribute trust property during S’s 
lifetime to any person other than S. D’s will 
authorizes the executor to make the election 
under section 2056(b)(7) only with respect to 
the minimum amount of property necessary 
to reduce estate taxes on D’s estate to zero, 
authorizes the executor to divide the resid-
uary estate into two separate trusts to re-
flect the election, and authorizes the execu-
tor to charge any payment of principal to S 
to the qualified terminable interest trust. S 
is the sole beneficiary of both trusts during 
S’s lifetime. The authorizations in the will 
do not adversely affect the allowance of the 
marital deduction. Only the property re-
maining in the marital deduction trust, after 
payment of principal to S, is subject to in-
clusion in S’s gross estate under section 2044 
or subject to gift tax under section 2519. 

Example 10. Payments to spouse from indi-
vidual retirement account. S is the life bene-
ficiary of sixteen remaining annual install-
ments payable from D’s individual retire-
ment account. The terms of the account pro-
vide for the payment of the account balance 
in nineteen annual installments that com-
menced when D reached age 701⁄2. Each in-
stallment is equal to all the income earned 
on the remaining principal in the account 
plus a share of the remaining principal equal 
to 1⁄19 in the first year, 1⁄18 in the second year, 
1⁄17 in the third year, etc. Under the terms of 
the account, S has no right to withdraw any 
other amounts from the account. Any pay-
ments remaining after S’s death pass to D’s 
children. S’s interest in the account qualifies 
as a qualifying income interest for life under 
section 2056(b)(7)(B)(ii), without regard to 
the provisions of section 2056(b)(7)(C). 
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Example 11. Spouse’s interest in trust in the 
form of an annuity. D died prior to October 24, 
1992. D’s will established a trust funded with 
income producing property valued at $500,000 
for estate tax purposes. The trustee is re-
quired by the trust instrument to pay $20,000 
a year to S for life. Trust income in excess of 
the annuity amount is to be accumulated in 
the trust and may not be distributed during 
S’s lifetime. S’s lifetime annuity interest is 
treated as a qualifying income interest for 
life. If the executor elects to treat the entire 
portion of the trust in which S has a quali-
fying income interest as qualified terminable 
interest property, the value of the deductible 
interest is (assuming that 10 percent is the 
applicable interest rate under section 7520 
for valuing annuities on the appropriate 
valuation date) $200,000, because that 
amount would yield an income to S of $20,000 
a year. 

Example 12. Value of spouse’s annuity exceeds 
value of trust corpus. The facts are the same 
as in Example 11 except that the trustee is re-
quired to pay S $70,000 a year for life. If the 
executor elects to treat the entire portion of 
the trust in which S has a qualifying income 
interest as qualified terminable interest 
property, the value of the deductible interest 
is $500,000, which is the lesser of the entire 
value of the property ($500,000), or the 
amount of property that (assuming a 10 per-
cent interest rate) would yield an income to 
S of $70,000 a year ($700,000). 

Example 13. Pooled income fund. D’s will pro-
vides for a bequest of $200,000 to a pooled in-
come fund described in section 642(c)(5), des-
ignating S as the income beneficiary for life. 
If D’s executor elects to treat the entire 
$200,000 as qualified terminable interest prop-
erty, the deductible interest is $200,000. 

Example 14. Funding severed QTIP trusts. D’s 
will established a trust satisfying the re-
quirements of section 2056(b)(7). Pursuant to 
the authority in D’s will and § 20.2056(b)– 
7(b)(2)(ii), D’s executor indicates on the Fed-
eral estate tax return that an election under 
section 2056(b)(7) is being made with respect 
to 50 percent of the trust, and that the trust 
will subsequently be divided to reflect the 
partial election on the basis of the fair mar-
ket value of the property at the time of the 
division. D’s executor funds the trust at the 
end of the period of estate administration. 
At that time, the property available to fund 
the trusts consists of 100 shares of X Cor-
poration stock with a current value of 
$400,000 and 200 shares of Y Corporation stock 
with a current value of $400,000. D may fund 
each trust with the stock of either or both 
corporations, in any combination, provided 
that the aggregate value of the stock allo-
cated to each trust is $400,000. 

[T.D. 8522, 59 FR 9651, Mar. 1, 1994, as amend-
ed by T.D. 8779, 63 FR 44393, Aug. 19, 1998; 
T.D. 9102, 69 FR 21, Jan. 2, 2004] 

§ 20.2056(b)–8 Special rule for chari-
table remainder trusts. 

(a) In general—(1) Surviving spouse 
only noncharitable beneficiary. With re-
spect to estates of decedents dying 
after December 31, 1981, subject to sec-
tion 2056(d), if the surviving spouse of 
the decedent is the only noncharitable 
beneficiary of a charitable remainder 
annuity trust or a charitable remain-
der unitrust described in section 664 
(qualified charitable remainder trust), 
section 2056(b)(1) does not apply to the 
interest in the trust that is transferred 
to the surviving spouse. Thus, the 
value of the annuity or unitrust inter-
est passing to the spouse qualifies for a 
marital deduction under section 
2056(b)(8) and the value of the remain-
der interest qualifies for a charitable 
deduction under section 2055. If an in-
terest in property qualifies for a mar-
ital deduction under section 2056(b)(8), 
no election may be made with respect 
to the property under section 2056(b)(7). 
For purposes of this section, the term 
non-charitable beneficiary means any 
beneficiary of the qualified charitable 
remainder trust other than an organi-
zation described in section 170(c). 

(2) Interest for life or term of years. The 
surviving spouse’s interest need not be 
an interest for life to qualify for a mar-
ital deduction under section 2056(b)(8). 
However, for purposes of section 664, an 
annuity or unitrust interest payable to 
the spouse for a term of years cannot 
be payable for a term that exceeds 20 
years. 

(3) Payment of state death taxes. A de-
duction is allowed under section 
2056(b)(8) even if the transfer to the 
surviving spouse is conditioned on the 
spouse’s payment of state death taxes, 
if any, attributable to the qualified 
charitable remainder trust. See 
§ 20.2056(b)–4(c) for the effect of such a 
condition on the amount of the deduc-
tion allowable. 

(b) Charitable remainder trusts where 
the surviving spouse is not the only non-
charitable beneficiary. In the case of a 
charitable remainder trust where the 
decedent’s spouse is not the only non-
charitable beneficiary (for example, 
where the noncharitable interest is 
payable to the decedent’s spouse for 
life and then to another individual for 
life), the qualification of the interest 
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