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person) the individuals so furnished by 
him for the agricultural labor per-
formed by them and if such individual 
has not entered into a written agree-
ment with such person whereby such 
individual has been designated as an 
employee of such person. For purposes 
of this chapter a crew leader is deemed 
to be the employer of the individuals 
furnished by him to perform agricul-
tural labor, after 1956, for another per-
son, and the crew leader is deemed not 
to be an employee of such other person 
with respect to the performance of 
services by him after 1956 in furnishing 
such individuals or as a member of the 
crew. An individual is not a crew leader 
within the meaning of section 3121(o) 
and of this section if he does not pay 
the agricultural workers furnished by 
him to perform agricultural labor for 
another person, or if there is an agree-
ment between such individual and the 
person for whom the agricultural labor 
is performed whereby such individual is 
designated as an employee of such per-
son. Whether or not such individual is 
an employee will be determined under 
the usual common-law rules (see para-
graph (c) of § 31.3121(d)–1). 

[T.D. 6744, 29 FR 8320, July 2, 1964] 

§ 31.3121(q)–1 Tips included for em-
ployee taxes. 

(a) In general. Except as otherwise 
provided in paragraph (b) of this sec-
tion, tips received after 1965 by an em-
ployee in the course of his employment 
shall be considered remuneration for 
employment. (For definition of the 
term ‘‘employee’’ see 3121(d) and 
§ 31.3121(d)–1.) Tips reported by an em-
ployee to his employer in a written 
statement furnished to the employer 
pursuant to section 6053(a) (see 
§ 31.6053–1) shall be deemed to be paid to 
the employee at the time the written 
statement is furnished to the em-
ployer. Tips received by an employee 
which are not reported to his employer 
in a written statement furnished pur-
suant to section 6053(a) shall be deemed 
to be paid to the employee at the time 
the tips are actually received by the 
employee. For provisions relating to 
the collection of employee tax in re-
spect of tips from the employee, see 
§ 31.3102–3. 

(b) Tips not included for employer 
taxes. Tips received after 1965 by an em-
ployee in the course of his employment 
do not constitute remuneration for em-
ployment for purposes of computing 
wages subject to the taxes imposed by 
subsections (a) and (b) of section 3111. 

(c) Tips received by an employee in 
course of his employment. Tips are con-
sidered to be received by an employee 
in the course of his employment for an 
employer regardless of whether the tips 
are received by the employee from a 
person other than his employer or are 
paid to the employee by the employer. 
However, only those tips which are re-
ceived by an employee on his own be-
half (as distinguished from tips re-
ceived on behalf of another employee) 
shall be considered as remuneration 
paid to the employee. Thus, where em-
ployees practice tip splitting (for ex-
ample, where waiters pay a portion of 
the tips received by them to the bus-
boys), each employee who receives a 
portion of a tip left by a customer of 
the employer is considered to have re-
ceived tips in the course of his employ-
ment. 

(d) Computation of annual wage limita-
tion. In connection with the application 
of the annual wage limitation (see 
§ 31.3121(a)(1)–1), tips reported by an 
employee to his employer in a written 
statement furnished to the employer 
pursuant to section 6053(a) shall be 
taken into account for purposes of the 
tax imposed by section 3101. However, 
since tips received by an employee in 
the course of his employment do not 
constitute remuneration for employ-
ment for purposes of the tax imposed 
by section 3111, they are disregarded 
for purposes of the annual wage limita-
tion in respect of such tax. Accord-
ingly, separate computations for pur-
poses of the annual wage limitation 
may be required in respect of an em-
ployee who receives tips. The provi-
sions of this paragraph may be illus-
trated by the following example: 

Example. During 1966, A is employed as a 
waiter by X restaurant and is paid wages by 
X restaurant at the rate of $100 a week. At 
the end of October 1966, A has been paid 
weekly wages in the amount of $4,300 and has 
reported tips in the amount of $2,200. On No-
vember 6, 1966, A is paid an additional week’s 
wages in the amount of $100 and on Novem-
ber 9, 1966, A furnishes X restaurant a report 
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of tips actually received by him during Octo-
ber. The annual wage limitation of $6,600 
(weekly wages of $4,400 ($4,300 plus $100) and 
tips of $2,200) had been reached for purposes 
of the tax imposed by section 3101 prior to 
November 9 and, accordingly, no portion of 
the tips included in the report furnished on 
that date constitutes wages. However, since 
tips do not constitute remuneration for em-
ployment for purposes of the tax imposed by 
section 3111, the weekly wages paid to A dur-
ing the remainder of 1966 will be subject to 
the tax imposed by section 3111. 

[T.D. 7001, 34 FR 1000, Jan. 23, 1969] 

§ 31.3121(r)–1 Election of coverage by 
religious orders. 

(a) In general. A religious order whose 
members are required to take a vow of 
poverty, or any autonomous subdivi-
sion of such an order, may elect to 
have the Federal old-age, survivors, 
and disability insurance system estab-
lished by title II of the Social Security 
Act extended to services performed by 
its members in the exercise of duties 
required by such order or subdivision. 
See section 3121(i)(4) and § 31.3121(i)–4 
for provisions relating to the computa-
tion of the amount of remuneration of 
such members. For purposes of this 
section, a subdivision of a religious 
order is autonomous if it directs and 
governs its members, if it is respon-
sible for its members’ care and mainte-
nance, if it is responsible for the mem-
bers’ support and maintenance in re-
tirement, and if the members live 
under the authority of a religious supe-
rior who is elected by them or ap-
pointed by higher authority. 

(b) Definition of member—(1) In gen-
eral. For purposes of section 3121(r) and 
this section, a member of a religious 
order means any individual who is sub-
ject to a vow of poverty as a member of 
such order, who performs tasks usually 
required (and to the extent usually re-
quired) of an active member of such 
order, and who is not considered re-
tired because of old age or total dis-
ability. 

(2) Retirement because of old age—(i) In 
general. For purposes of section 
3121(r)(2) and this paragraph, an indi-
vidual is considered retired because of 
old age if (A) in view of all the services 
performed by the individual and the 
surrounding circumstances it is reason-
able to consider him to be retired, and 

(B) his retirement occurred by reason 
of old age. Even though an individual 
performs some services in the exercise 
of duties required by the religious 
order, the first test (the retirement 
test) is met where it is reasonable to 
consider the individual to be retired. 

(ii) Factors to be considered. In deter-
mining whether it is reasonable to con-
sider an individual to be retired, con-
sideration is first to be given to all of 
the following factors: 

(A) Nature of services. Consideration is 
given to the nature of the services per-
formed by the individual in the exer-
cise of duties required by his religious 
order. The more highly skilled and val-
uable such services are, the more like-
ly the individual rendering such serv-
ices is not reasonably considered re-
tired. Also, whether such services are 
of a type performed principally by re-
tired members of the individual’s reli-
gious order may be significant. 

(B) Amount of time. Consideration is 
also given to the amount of time the 
individual devotes to the performance 
of services in the exercise of duties re-
quired by his religious order. This time 
includes all the time spent by him in 
any activity in connection with serv-
ices that might appropriately be per-
formed in the exercise of duties re-
quired of active members by the order. 
Normally, an individual who, solely by 
reason of his advanced age, performs 
services of less than 45 hours per 
month shall be considered retired. In 
no event shall an individual who, solely 
by reason of his advanced age, performs 
services of less than 15 hours per 
month not be considered retired. 

(C) Comparison of services rendered be-
fore and after retirement. In addition, 
consideration is given to the nature 
and extent of the services rendered by 
the individual before he ‘‘retired,’’ as 
compared with the services performed 
thereafter. A large reduction in the im-
portance or amount of services per-
formed by the individual in the exer-
cise of duties required by his religious 
order tends to show that the individual 
is retired; absence of such reduction 
tends to show that the individual is not 
retired. Normally, an individual who 
reduces by at least 75 percent the 
amount of services performed shall be 
considered retired. 

VerDate Mar<15>2010 08:57 May 19, 2011 Jkt 223098 PO 00000 Frm 00110 Fmt 8010 Sfmt 8010 Y:\SGML\223098.XXX 223098W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-20T10:51:20-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




