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person with respect to F holds any X stock. 
In 1980, X redeems 10% of its outstanding 
shares, increasing F’s holdings to 22% of the 
X stock. Assume the redemption by X is not 
a prohibited transaction. 

(ii) All of F’s holdings before the redemp-
tion are permitted holdings under section 
4943(c)(2). There is no effective control of X 
by third parties so the 35% permitted hold-
ings rule is inapplicable. F’s holdings after 
the redemption exceed the permitted hold-
ings under section 4943 (c)(2) (20%). Because 
the increase is attributable to stock that 
was permitted holdings prior to the readjust-
ment, and the readjustment does not involve 
a prohibited transaction, the 2% increase in 
F’s holdings of X stock is treated as acquired 
other than by purchase. Therefore, under 
section 4943(c)(6) and this section, F will 
have 5 years from the date of the redemption 
to dispose of the 2% excess. 

Example 2. (i) Assume the same facts as in 
Example (1) except that the 20% of X stock 
held by F was donated by X corporation, was 
worth more than $5,000 and represented 20% 
of the contributions received by the founda-
tion through the end of the taxable year in 
which the gift of stock was made. 

(ii) X corporation is a disqualified person 
with respect to F under section 4946(a)(1)(A). 
Under subparagraph (4), the redemption of X 
stock is not treated as a purchase by a dis-
qualified person merely because X is a dis-
qualified person with respect to F. Therefore 
the rules of this paragraph apply as if the re-
demption were made by a corporation which 
is not a disqualified person. The analysis and 
result are the same as in Example (1). 

Example 3. (i) On May 1, 1990, F, a private 
foundation, received a donation of 40% of the 
stock of X corporation, a business enterprise. 
Neither F nor any disqualified person with 
respect to F holds any other interest in X. 
On June 1, 1992, the X corporation redeemed 
F’s 40% interest in exchange for 100% of the 
stock of Y corporation, a wholly-owned sub-
sidiary of X. Assume the redemption by X is 
not a prohibited transaction. 

(ii) Under section 4943(c)(6), the X stock ac-
quired by gift is treated as held by disquali-
fied persons through April 30, 1995. Under 
subparagraph (3) of this paragraph (d), 40% of 
the 100% interest in Y received in exchange 
for F’s 40% interest in X is treated as F’s 40% 
interest in X and is therefore treated as held 
by disqualified persons through April 30, 
1995. In addition, under subparagraph (1) of 
this paragraph (d), the 60% interest in Y that 
represents an increase in holdings above the 
40% held before the readjustment will be 
treated as acquired other than by purchase. 
However, F’s 20% interest in X in excess of 
20% permitted holdings under 4943(c)(2) 
would have been excess business holdings if 
such interest had not been treated as held by 
as disqualified person on June 1, 1992. There-
fore, to the extent of a 30% interest in Y, 

(i.e., the portion of the increased holdings in 
Y attributable to F’s 20% holdings in X) the 
increased holdings will be treated as held by 
disqualified person only through April 30, 
1995, since this is the latest date on which 
F’s original 40% interest in X would have 
been treated as held by disqualified persons. 
The remaining 30% interest in Y will be 
treated as held by disqualified persons for 
five years from the date of the exchange 
(through May 31, 1997). 

(e) Constructive holdings. Any change 
in holdings in a business enterprise 
that occurs because a corporation 
ceases to be actively engaged in a trade 
or business, thus causing its holdings 
to be constructively owned by its 
shareholders, shall be treated as ac-
quired other than by purchase. 

(f) Certain transactions treated as pur-
chases; cross references. For the applica-
tion of section 4943(c)(6) to holdings 
that were not an interest in a business 
enterprise when acquired but that sub-
sequently become holdings in a busi-
ness enterprise, see § 53.4943–10(d)(2). 

[T.D. 7496, 42 FR 46285, Sept. 15, 1977, as 
amended by T.D. 7944, 49 FR 6479, Feb. 22, 
1984] 

§ 53.4943–7 Special rules for readjust-
ments involving grandfathered 
holdings. 

(a) General rules—(1) Readjustments. 
Except to the extent provided in para-
graph (b) of this section, if a private 
foundation, its disqualified persons, or 
both together have holdings in a cor-
poration to which section 4943(c) (4) or 
(5) applies, stock of a corporation re-
ceived by the foundation, its disquali-
fied persons, or both together in a read-
justment (as defined in paragraph (d)(1) 
of this section) in exchange for such 
holdings to which section 4943 (c) (4) or 
(5) applies shall be treated, for purposes 
of section 4943 (c) (4) or (5), as the stock 
surrendered in the exchange. 

(2) No exchange necessary. Paragraph 
(a)(1) of this section shall apply to all 
readjustments even if no exchange oc-
curs. For purposes of this section, all 
stock held (directly or indirectly) be-
fore a readjustment in any corporation 
involved in the readjustment shall be 
treated as stock surrendered in the re-
adjustment and all stock held (directly 
or indirectly) after the readjustment in 
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any corporation involved in the read-
justment shall be treated as stock re-
ceived in the readjustment in exchange 
for the stock treated as surrendered. 

(b) Exceptions and limitations—(1) Lim-
itation on increases in percentage of vot-
ing stock. (i) If the percentage of voting 
stock in a business enterprise owned 
(directly or indirectly) by a private 
foundation by reason of its ownership 
of stock received in an exchange de-
scribed in paragraph (a) of this section 
exceeds the greatest percentage of vot-
ing stock in any business enterprise 
owned (directly or indirectly) by the 
private foundation prior to such ex-
change by reason of its ownership of 
the stock surrendered by it in the ex-
change, then: 

(A) That portion of the stock re-
ceived by the private foundation in the 
exchange which represents such excess 
is to be treated as an increase in the 
holdings of the private foundation in 
accordance with § 53.4943–6 (d), and 

(B) Only the remaining portion of the 
stock received by the private founda-
tion in the exchange shall be treated as 
the stock surrendered by the private 
foundation in the exchange. 

(ii) If the sum of the percentage of 
voting stock in a business enterprise 
owned (directly or indirectly) by dis-
qualified persons by reason of their 
ownership of stock received in an ex-
change described in paragraph (a) of 
this section plus the percentage of vot-
ing stock in the business enterprise 
owned (directly or indirectly) by the 
private foundation by reason of its 
ownership of stock received in the ex-
change and treated as the stock surren-
dered under paragraph (b) (1) (i) of this 
section exceeds the greatest percentage 
of voting stock in any business enter-
prise owned (directly or indirectly) by 
the private foundation and its disquali-
fied person in combination by reason of 
their ownership of the stock surren-
dered by them in the exchange, then: 

(A) That portion of the stock re-
ceived by the disqualified persons in 
the exchange which represents such ex-
cess is to be treated as an increase in 
the holdings of the disqualified persons 
in accordance with § 53.4943–6(d), and 

(B) Only the remaining portion of the 
stock received by the disqualified per-
sons in the exchange is to be treated as 

the stock surrendered by the disquali-
fied persons in the exchange. 

(2) Limitation on increase in percentage 
of value. (i) If the percentage of value 
of all outstanding shares of all classes 
of stock in a business enterprise owned 
(directly or indirectly) by a private 
foundation by reason of its ownership 
of stock received in an exhange de-
scribed in paragraph (a) of this section 
exceeds the greatest percentage of such 
value in any business enterprise owned 
(directly or indirectly) by the private 
foundation prior to such exchange by 
reason of its ownership of the stock 
surrendered by it in the exchange, 
then: 

(A) That portion of the stock re-
ceived by the private foundation in the 
exchange which represents such excess 
is to be treated as an increase in the 
holdings of the private foundation in 
accordance with § 53.4943–6(d), and 

(B) Only the remaining portion of the 
stock received by the private founda-
tion in the exchange shall be treated as 
the stock surrendered by the private 
foundation in the exchange. 

(ii) If the sum of the percentage of 
value of all outstanding shares of all 
classes of stock in a business enterprise 
owned (directly or indirectly) by dis-
qualified persons by reason of their 
ownership of stock received in an ex-
change described in paragraph (a) of 
this section plus the percentage of such 
value in the business enterprise owned 
(directly or indirectly) by the private 
foundation by reason of its ownership 
of stock received in the exchange and 
treated as the stock surrendered under 
paragraph (b)(2)(i) of this section ex-
ceeds the greatest percentage of such 
value in any business enterprise owned 
(directly or indirectly) by the private 
foundation and its disqualified persons 
in combination prior to the exchange 
by reason of their ownership of the 
stock surrendered by them in the ex-
change, then: 

(A) That portion of the stock re-
ceived by the disqualified persons in 
the exchange which represents such ex-
cess is to be treated as an increase in 
the holdings of the disqualified persons 
in accordance with § 53.4943–6(d), and 

(B) Only the remaining portion of the 
stock received by the disqualified per-
sons in the exchange is to be treated as 
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the stock surrendered by the disquali-
fied persons in the exchange. 

(3) Increases in percentage of both vot-
ing stock and value. (i) If, as the result 
of an exchange described in paragraph 
(a) of this section, a private foundation 
has excesses determined under both 
paragraphs (b)(1)(i) and (b)(2)(i) of this 
section, then: 

(A) That portion of the stock re-
ceived by the private foundation in the 
exchange that represents the larger ex-
cess is to be treated as an increase in 
the holdings of the private foundation 
in accordance with § 53.4943–6(d), and 

(B) Only the remaining portion of the 
stock received by the private founda-
tion in the exchange is to be treated as 
the stock surrendered by the private 
foundation in the exchange. 

(ii) If as the result of an exchange de-
scribed in paragraph (a) of this section, 
disqualified persons have excesses de-
termined under both paragraphs 
(b)(1)(ii) and (b)(2)(ii) of this section, 
then: 

(A) That portion of the stock re-
ceived by the disqualified persons in 
the exchange that represents the larger 
excess is to be treated as an increase in 
the holdings of the disqualified persons 
in accordance with § 53.4943–6(d), and 

(B) Only the remaining portion of the 
stock received by disqualified persons 
in the exchange is to be treated as the 
stock surrendered by disqualified per-
sons in the exchange. 

(4) Exception for prohibited trans-
actions. If a readjustment includes a 
prohibited transaction, as defined in 
paragraph (d)(2) of this section, then 
this paragraph shall be applied sub-
stituting, for purposes of paragraph 
(b)(1) and (b)(2), the lowest percentage 
of voting power or value owned prior to 
the exchange in any business enter-
prise involved in the readjustment to 
which the exchange relates for the 
greatest percentage of voting power or 
value in any business enterprise owned 
by reason of ownership of the stock 
surrendered in the exchange. 

(5) Voting and value levels. After an 
exchange described in paragraph (a) of 
this section, the private foundation 
voting and value levels, and the sub-
stituted combined voting and value 
levels (as defined in § 53.4943–4(d)(2)) 
shall be the lesser of each respective 

level immediately prior to the ex-
change with respect to the stock sur-
rendered in the exchange and each such 
respective level determined imme-
diately after the exchange by taking 
into account only the stock received in 
the exchange that is treated under this 
paragraph as the stock surrendered in 
the exchange. If the stock of more than 
one corporation is surrendered in ex-
change for stock of one corporation, 
the highest of each voting or value 
level determined immediately prior to 
the exchange with respect to the stock 
of the corporations surrendered in the 
exchange shall be treated as such level 
immediately prior to the exchange. 

(6) Determination of phases—(i) In gen-
eral. Stock received in an exchange de-
scribed in paragraph (a) of this section 
that is treated as stock surrendered in 
the exchange under this paragraph 
shall be treated as subject to the same 
first, second, and third phases that 
were applicable to the stock surren-
dered for it. For purposes of deter-
mining the applicable phases, stock re-
ceived in an exchange shall be treated 
as received in exchange for particular 
holdings of stock surrendered based on 
the terms of the exchange. Where only 
a portion of the stock received is treat-
ed as the stock surrendered, such por-
tion of the stock received shall be 
treated as exchanged for particular 
holdings of stock surrendered in the 
same proportions as the total stock re-
ceived was exchanged for particular 
holdings of stock surrendered. For ex-
ample, if 20 shares of X stock owned by 
a private foundation, subject to a first 
phase beginning on January 1, 1978 and 
ending on December 31, 1987, are ex-
changed for 20 shares of Y stock, and 40 
shares of X stock owned by the private 
foundation, subject to a first phase be-
ginning on June 1, 1980 and ending on 
May 31, 1990, are exchanged for 40 
shares of Y stock, then 1⁄3 of the Y 
stock received by the private founda-
tion is treated as received in exchanged 
for X stock having the January 1, 1978– 
December 31, 1987 first phase and 2⁄3 of 
the Y stock received by the private 
foundation is treated as received in ex-
change for the X stock having the June 
1, 1980–May 31, 1990 first phase. If only 
30 shares of the Y stock received by the 
private foundation are treated as the 
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stock surrendered, then 1⁄3 (10 Y shares) 
will be subject to the January 1, 1978– 
December 31, 1987 first phase and 2⁄3 (20 
Y shares) will be subject to the June 1, 
1980–May 31, 1990 first phase. 

(ii) Transitional rule. In any case in 
which holdings subject to section 
4943(c)(4) or 4943(c)(5) have been con-
solidated prior to May 22, 1984, then the 
longest first phase applicable to any of 
the holdings surrendered in the con-
solidation shall be applied to the hold-
ings received by the foundation in the 
consolidation that are treated as the 
holdings surrendered in the consolida-
tion. For purposes of this clause, a con-
solidation is any readjustment that re-
sults in a reduction in the number of 
entities in which the foundation has di-
rect holdings. 

(c) Plan to dispose of excess business 
holdings. (1) Notwithstanding § 53.4943– 
4(d)(i)(4)(D) (relating to restrictions on 
increases in levels) and paragraphs (a) 
and (b) of this section, if a readjust-
ment occurs under an approved plan to 
dispose of stock to which section 
4943(c) (4) or (5) applies, in order to 
meet the requirements of section 
4943(c)(4) (i.e., to meet the reduced lim-
its that will be applicable after the 
first phase holding period described in 
§ 53.4943–4(c)) or to meet the require-
ments of section 4943(c)(2), all of the 
stock received in the readjustment 
shall be treated as held by disqualified 
persons through the end of the longest 
first phase holding period applicable to 
stock surrendered in the readjustment. 
The foundation and substituted com-
bined voting and value levels shall not 
be increased on account of the read-
justment. 

(2) For purposes of this paragraph, a 
plan is an approved plan only if it is 
approved by the Commissioner and 
may be subject to such conditions as 
the Commissioner determines. A plan 
must be approved prior to any ex-
change or distribution pursuant to the 
plan except for a showing of good cause 
such as a business emergency. 

(d) Definitions—(1) Readjustments. For 
purposes of this section, the term ‘‘re-
adjustment’’ includes, but is not lim-
ited to: 

(i) A merger or consolidation; 
(ii) A recapitalization; 
(iii) An acquisition of stock or assets; 

(iv) A transfer of assets; 
(v) A change in identity, form, or 

place of organization, however effected; 
(vi) A redemption; 
(vii) A distribution of assets or of 

stock, including a distribution to 
which section 301, 302, 331, or 355 ap-
plies or a distribution of stock of the 
distributing corporation. 

(2) Prohibited transaction. A prohib-
ited transaction is any transaction in-
volving a private foundation that has 
holdings in a business enterprise 
which: 

(i) Acquires stock (or similar interest 
in the case of an unincorporated enti-
ty) or assets of a business enterprise or 
redeems its own stock (or similar in-
terest in the case of an unincorporated 
entity) using cash or other property 
transferred to the acquiring business 
enterprise (e.g., as a contribution to 
capital) by the private foundation, its 
disqualified persons, or both; 

(ii) Acquires stock (or similar inter-
est in the case of an unincorporated en-
tity) or assets of a business enterprise 
or redeems its own stock (or similar in-
terest in the case of an unincorporated 
entity) using the proceeds of a loan 
made to, or guaranteed by, the private 
foundation, its disqualified persons, or 
both; 

(iii) Acquires 40 percent or more of 
the voting stock (or similar interest in 
the case of an unincorporated entity), 
40 percent or more of the value of all 
outstanding shares of all classes of 
stock (or similar interest in the case of 
an unincorporated entity), or 40 per-
cent or more of the assets of a business 
enterprise if the acquiring business en-
terprise’s net assets used in its trade or 
business prior to such acquisition are 
insubstantial when compared to the 
net assets acquired or when compared 
to the net assets of the business enter-
prise, the stock (or similar interest in 
the case of an unincorporated entity) 
of which was acquired. For this pur-
pose, an insubstantial ratio means a 
ratio that is 15% or less; or 

(iv) Is used as a device to acquire or 
expand excess business holdings. The 
determination of whether a business 
enterprise is used as a device to acquire 
or expand excess business holdings 
shall be determined based on all the 
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facts and circumstances. A business en-
terprise shall be presumed to have been 
used as a device to acquire or expand 
excess business holdings if it acquires 
40 percent or more of the voting stock 
(or similar interest in the case of an 
unincorporated entity), 40 percent or 
more of the value of all outstanding 
shares of all classes of stock (or similar 
interest in the case of an unincor-
porated entity), or 40 percent or more 
of the assets of a business enterprise if 
the consideration for the acquisition 
consists primarily of nonvoting stock 
(or similar interest in the case of an 
unincorporated entity) of the acquiring 
business enterprise. 

(3) Corporation involved in a readjust-
ment. A corporation shall be treated as 
involved in a readjustment if, as part 
of the readjustment, any stock of the 
corporation is issued or redeemed, or 
any stock or assets of the corporation 
are distributed, exchanged, purchased, 
sold, acquired, or otherwise trans-
ferred. 

(e) Application to unincorporated busi-
ness enterprise. The rules of this section 
shall apply equally to partnerships and 
other unincorporated business enter-
prises, applying the rules and substi-
tutions provided in § 53.4943–3(c)(2), (3), 
and (4). 

(f) Examples. The provisions of this 
section and § 53.4943–6(d) are illustrated 
by the following examples, which as-
sume no prohibited transactions are in-
volved unless otherwise stated: 

Example 1. (i) F, a private foundation, has 
owned 80% of the one outstanding class of 
stock of X corporation since 1965. The X is 
subject to section 4943(c)(4) with a first phase 
ending on May 25, 1984. On January 1, 1982, X 
merges with Y corporation to form Z cor-
poration. X, Y, and Z are active business cor-
porations. F owns no Y stock. No disquali-
fied person with respect to F owns any stock 
in Y.Y, or Z. After the merger, F owns 25% 
of the one outstanding class of Z stock. 
Third parties do not control Z so that the 
35% permitted holdings rule under section 
4943(c)(2) is inapplicable 

(ii) F’s percentage of voting power and 
value in Z after the merger (25%) are less 
than F’s percentages of voting power and 
value in X before the merger (80%). There-
fore, under paragraph (a)(1) of this section, 
all of F’s holdings in Z are treated as the X 
stock surrendered. Therefore, the Z stock is 
treated as subject to section 4943(c)(4) with a 
first phase ending on May 25, 1984. Under 

downward ratchet of paragraph (a)(5) of this 
section, the foundation voting and value lev-
els and the substituted combined voting and 
value levels are reduced to 25%. 

Example 2. (i) F, a private foundation, owns 
100% of the one outstanding class of stock in 
X corporation and 30% of the one out-
standing class of stock in Y corporation. F 
has held this stock continuously since 1960, 
and no disqualified person has even owned 
any stock in X or Y. Under section 4943(c)(4), 
F’s holdings in X are treated as held by dis-
qualified persons through the end of the first 
phase on May 25, 1989, and F’s holdings in Y 
are permitted holdings during the second 
phase, which began on May 25, 1989, and F’s 
holdings in Y are permitted holdings during 
the second phase, which began on May 26, 
1979. On January 1, 1985, X and Y consolidate, 
forming a new corporation Z. In the consoli-
dation, F acquires 50% of the one class of 
outstanding stock of Z, 40% in exchange for 
F’s 100% interest in X and 10% in exchange 
for F’s 30% interest in Y. Unrelated parties 
hold the remaining 50% of Z. 

(ii) F’s percentage of voting power and 
value in Z after the merger (50%) are less 
than F’s percentages of voting power and 
value in X before the merger (100%). Thus, 
under paragraph (a)(1) of this section, the 
50% interest in Z held by F is treated as the 
stock surrendered in the exchange for pur-
poses of section 4943(c)(4). Under paragraph 
(b)(6) of this section, the 10% interest in Z 
received for the Y stock is subject to the 
same second phase period as the surrendered 
Y stock. The 40% interest first phase period 
as the surrendered X stock. 

Example 3. (i) F, a private foundation, owns 
50% of the one class of outstanding stock in 
X corporation which F has held continuously 
since 1935. No disqualified person with re-
spect to F owns any stock in X. Neither F 
nor any disqualified person with respect to F 
owns any stock in Y corporation. On July 1, 
1982, X and Y enter into an agreement to 
consolidate their businesses in a reorganiza-
tion to which section 368(a)(1)(A) will apply. 
As a result of the contemplated consolida-
tion, F will own 60% of the voting stock in Z, 
the resulting corporation. In addition, par-
ties unrelated to F will own the remaining 
40% of the Z voting stock and 100% of a new 
issue of nonvoting preferred stock in Z. As-
sume for purposes of this example, that the 
60% of the voting stock to be held by F in Z 
will represent 50% of the fair market value 
of the outstanding Z stock. 

(ii) Under the provisions of paragraph (b)(1) 
of this section, that portion of the Z stock 
held by F which represents a percentage of 
voting power equivalent to that held by F in 
X immediately prior to the consolidation 
(i.e., 50%) will be treated as the X stock held 
by F on May 26, 1969, for purposes of section 
4943(c)(4). Therefore, 50% of the Y stock will 
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be treated as subject to a second phase end-
ing on May 25, 1994. The remaining portion of 
the Z voting stock held by F (10%) is subject 
to the provisions of § 53.4943–6(d)(1). F will 
have five years from the date of the merger 
in which to dispose of 10% of the Z stock 
without incurring the tax on excess business 
holdings. 

Example 4. (i) F, a private foundation, owns 
80% of the one class of outstanding stock in 
X corporation, an active business corpora-
tion. F has held this stock continuously 
since 1960 and no disqualified person with re-
spect to F owns any stock in X. X has two 
operating divisions, one which manufactur-
ers shoes and the other which manufactures 
refrigerators. On January 1, 1978, in a section 
351(a) exchange, X transferred all of the as-
sets of its shoe manufacturing division to Y, 
a corporation which X has formed for this 
purpose, and receives 100% of the stock of Y 
so that Y is a wholly-owned subsidiary of X. 
X then transfers all of the Y stock to F in ex-
change for all of F’s holdings of X stock in a 
distribution to which section 355 applies. 

(ii) Under paragraph (b)(1) of this section, 
80% of the Y stock is treated as the X stock 
surrendered in the exchange for purposes of 
section 4943(c)(4). The 80% is treated under 
§ 53.4943–4(c) as held by disqualified persons 
through May 25, 1984, which constitutes the 
15-year first phase holding period applicable 
to the 80% holding in X. The 80% of the Y 
stock must be reduced to the permitted hold-
ings allowed during the second and third 
phase as provided by section 4943(c)(4)(D) in 
the same manner as F’s holdings of X stock 
would have had to have been reduced. 

(iii) Under § 53.4943–6(d)(1), the remaining 
20% of Y stock is treated as held by a dis-
qualified person for five years from the date 
of the exchange. F will have five years from 
the date of the exchange in which to dispose 
of 20% of the Y stock without incurring the 
tax on excess business holdings. 

Example 5. (i) X corporation, an active busi-
ness corporation, has outstanding 1,000 
shares of one class of stock, of which 600 
shares have been held by F1, a private foun-
dation; 100 shares have been held by F2, an-
other private foundation; and 100 shares have 
been held by D, a disqualified person with re-
spect to both F1 and F2. Unrelated parties 
hold the remaining 200 shares. F1 and F2 are 
disqualified persons with respect to each 
other under section 4946(a)(1)(H). Thus, F1 
holds 60% of the X stock (600/1000); F2 and D 
each hold 10% (100/1000); and the foundation 
group (F1, F2 and D) holds 80% of X (800/1000). 
The holdings of F1 and F2 were acquired on 
January 1, 1980 pursuant to a pre-1969 will 
and are subject to section 4943(c)(5). There 
have been no changes in holdings since Janu-
ary 1, 1980. 

(ii) On January 1, 1985, pursuant to a plan 
to dispose of excess business holdings ap-
proved by the Commissioner under para-

graph (c) of this section, X redeems for cash 
the 600 shares held by F1. After the redemp-
tion, D and F2 each hold 25% of X (100/400). 
F1 no longer holds any X stocks. The founda-
tion group’s holdings (F1, F2 and D) have de-
creased from 80% to 50% while holdings of 
unrelated parties have increased from 20% to 
50%. At the same time F2’s and D’s holdings 
each have increased from 10% to 25%. 

(iii) Notwithstanding the increase in F2’s 
and D’s holdings, under paragraph (c) of this 
section, all of the X stock held by F2 will be 
treated as held by a disqualified person 
through the end of the first phase (December 
31, 1994). However, the foundation voting and 
value levels do not increase. Therefore, after 
the end of the first phase, F2’s holdings in X 
may not exceed 10 percent (if the combined 
holdings of F1, F2 and D exceed the per-
mitted holdings under section 4943(c)(2)). 

Example 6. (i) X corporation, an active busi-
ness corporation, has outstanding 1,000 
shares of its one class of stock. Since 1960, 
100 shares (10%) have been held by F, a pri-
vate foundation and 350 shares (35%) have 
been held by D, a disqualified person with re-
spect to F. All of the stock held by F is per-
mitted holdings under section 4943(c)(4) and 
the substituted combined voting and value 
levels are 45% (10% + 35%). Because of dis-
agreements concerning management of X be-
tween D and A, an unrelated party who holds 
300 shares (30%) of the X stock, X redeems all 
of A’s shares on December 1, 1981. 

(ii) After the redemption, F holds 14.3% 
(100/700) of the X stock and D holds 50% (350/ 
700), for combined holdings of 64.3%. Because 
the combined holdings exceed the sub-
stituted combined voting level (45%) by more 
than F’s entire holdings, all of the F stock is 
excess business holdings. However, all of F’s 
stock will be treated as acquired other than 
by purchase under § 53.4943–6(d)(1) and there-
fore will be treated under section 4943(c)(6) 
and this section, as held by a disqualified 
person for five years from the date of the re-
demption (through November 30, 1986). If the 
combined holdings of F and its disqualified 
person are reduced to 45 percent by the end 
of the five year period, F may retain a por-
tion of its holdings in X (limited to no more 
than the foundation voting and value level of 
10 percent). 

Example 7. Assume the same facts as in Ex-
ample (6), except that D loaned the money to 
X that was used to redeem A’s shares. Under 
these facts, the increased holdings result 
from a prohibited transaction described in 
paragraph (d)(2) of this section. Therefore, 
all of F’s stock will be treated as acquired by 
purchase by a disqualified person under 
§ 53.4943–6(d)(2). F will have 90 days after the 
redemption in which to dispose of its hold-
ings or to reduce its holdings and the com-
bined holdings to the levels held prior to the 
redemption as discussed in Example (6). 
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Example 8. (i) F, a private foundation, has 
held 100% of the outstanding stock of X cor-
poration since 1960. F also holds 15% of the 
voting stock of Y corporation. Both X and Y 
are active business corporations. X has $1 
million in net assets used in its trade or 
business and Y has $6.7 million used in its 
trade or business. On June 1, 1985, Y is 
merged into X. After the merger F holds 25% 
of the voting stock of X. No person other 
than F controls X after the merger. 

(ii) Because more than 40% of Y was ac-
quired and the net assets of X, the acquiring 
corporation, used in its trade or business 
prior to the merger represent less than 15% 
of the net assets of Y used in its trade or 
business, the merger is a prohibited trans-
action described in paragraph (d)(2)(iii). 
Therefore, only 15% of the stock X is treat-
ed, pursuant to paragraph (b), as the stock 
held by F prior to the redemption. F’s hold-
ing of 5% (the excess of F’s 25% holdings over 
the 20% permitted holdings in X (determined 
under section 4943(c)(2)) are treated as pur-
chased by a disqualified person pursuant to 
§ 53.4943–6(d)(2). F will have 90 days after 
June 1, 1985, in which to dispose of the 5% ex-
cess holdings. 

[T.D. 7944, 49 FR 6480, Feb. 22, 1984] 

§ 53.4943–8 Business holdings; con-
structive ownership. 

(a) Constructive ownership—(1) In gen-
eral. For purposes of section 4943, in 
computing the holdings in a business 
enterprise of a private foundation, or a 
disqualified person (as defined in sec-
tion 4946), any stock or other interest 
owned, directly or indirectly, by or for 
a corporation, partnership, estate or 
trust shall be considered as being 
owned proportionately by or for its 
shareholders, partners, or beneficiaries 
except as otherwise provied paragraphs 
(b), (c) and (d) of this section. Any in-
terest in a business enterprise actually 
or constructively owned by a share-
holder of a corporation, a partner of a 
partnership, or beneficiary of an estate 
or trust shall not be considered as con-
structively held by the corporation, 
partnership, trust or estate. Further, if 
any corporation, partnership, estate or 
trust has a warrant or other option to 
acquire an interest in a business enter-
prise, such interest is not deemed to be 
constructively owned by such entity 
until the option is exercised. (See para-
graph (b)(2) of § 53.4943–3 for rules that 
options are not stock for purposes of 
determining excess business holdings.) 

(2) Powers of appointment. Any inter-
est in business enterprise over which a 
foundation or a disqualified person has 
a power of appointment exercisable in 
favor of the foundation or a disquali-
fied person shall be considered owned 
by the foundation or disqualified per-
son holding such power of appoint-
ment. 

(3) Determination of extent of construc-
tive ownership. If an interest in a busi-
ness enterprise owned by a corporation 
is constructively owned by a share-
holder, each shareholder’s proportion 
of ownership is generally computed on 
the basis of the voting stock each 
shareholder has in the corporation. In 
determining holdings permitted under 
section 4943(c) (4) and (5), each share-
holder’s proportion of ownership in the 
business enterprise shall also be com-
puted on the basis of value, taking into 
account both voting and nonvoting 
stock held by the shareholder. 

(4) Nonvoting stock. If a private foun-
dation, its disqualified persons, or 
both, own (directly or constructively) 
nonvoting stock of a parent corpora-
tion, the holdings of which are treated 
as constructively owned by its share-
holders by reason of section 4943(d)(1) 
and this section, such nonvoting stock 
shall be treated as nonvoting stock of 
any corporation in which the parent 
corporation holds an interest for pur-
poses of the limitation on the holding 
of nonvoting stock under section 
4943(c)(2)(A) and § 53.4943–3(b)(2). 

(5) Interests held by certain disqualified 
persons. In the case of an entity that is 
a disqualified person (other than an en-
tity described in section 4946(a)(1)(H)), 
the holdings of which are treated as 
constructively owned by its share-
holders, partners, or beneficiaries, for 
purposes of determining the total hold-
ings of disqualified persons the hold-
ings of the entity shall be considered 
held by a disqualified person only to 
the extent such holdings are treated as 
constructively owned by disqualified 
persons who are shareholders, partners, 
or beneficiaries of the entity. In the 
case of an entity described in section 
4946(a)(1)(H) or an entity, the holdings 
of which are not treated as construc-
tively owned by its shareholders, part-
ners, or beneficiaries, all holdings of 
such entity shall be treated as held by 
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