
205 

Internal Revenue Service, Treasury § 53.4948–1 

(ii) A deduction was allowed under 
section 170, 545(b)(2), 556(b)(2), 642(c), 
2055, 2106(a)(2) or 2522 for amounts pay-
able under the terms of the trust to 
every remainder beneficiary, but not to 
any income beneficiary. 

This (1) shall apply to a trust described 
in paragraph (b)(1)(ii) of this section 
only if all amounts payable under the 
terms of the trust to every remainder 
beneficiary are to be devoted solely to 
one or more of the purposes described 
in section 170(c)(2)(B). After the expira-
tion of all income interests in a trust 
described in paragraph (b)(1)(ii) of this 
section, the trust shall become subject 
to section 4947(a)(1) under § 53.4947– 
1(b)(2), and section 4947(b)(3) shall no 
longer apply to the trust. A pooled in-
come fund described in section 642(c)(5) 
will generally meet the requirements 
of paragraph (b)(1)(ii) of this section, as 
will a charitable remainder trust de-
scribed in section 664(d)(1), if in either 
case it does not make payments to any 
income beneficiary described in section 
170(c). 

(2) Definitions. (i) For purposes of sec-
tion 4947(b)(3)(A), the term ‘‘income in-
terest’’ shall include an interest in 
property transferred in trust which is 
in the form of a guaranteed annuity in-
terest or unitrust interest as described 
in § 1.170A–6(c), § 20.2055–2(e)(2) or 
§ 25.2522(c)–3(c)(2) and the term ‘‘re-
mainder interest’’ shall include an in-
terest which succeeds an ‘‘income in-
terest’’ within the meaning of this (i). 

(ii) For purposes of section 
4947(b)(3)(B), the term ‘‘income bene-
ficiary’’ shall include a recipient of 
payments described in section 
642(c)(5)(F) from a pooled income fund, 
payments described in section 
664(d)(1)(A) from a charitable remain-
der annuity trust, or payments de-
scribed in section 664(d)(2)(A) or (3) 
from a charitable remainder unitrust. 
The term ‘‘remainder beneficiary’’ 
shall include a beneficiary of a remain-
der interest described in section 
642(c)(5) or 664(d)(1)(C) or (2)(C). 

(c) Effective date. Except as otherwise 
provided in §§ 53.4947–1 and 53.4947–2 and 
the regulations under sections 508 (d) 

and (e), §§ 53.4947–1 and 53.4947–2 shall 
take effect on January 1, 1970. 

(Secs. 4947 and 7805, Internal Revenue Code of 
1954 (68A Stat. 917: 26 U.S.C. 7805)) 

[T.D. 7431, 41 FR 35515, Aug. 23, 1976] 

Subpart I—Tax on Investment In-
come of and Denial of Ex-
emption to Certain Foreign 
Organizations 

§ 53.4948–1 Application of taxes and 
denial of exemption with respect to 
certain foreign organizations. 

(a) Tax on income of certain foreign or-
ganizations. (1) In lieu of the tax im-
posed by section 4940 and the regula-
tions thereunder, there is hereby im-
posed for each taxable year beginning 
after December 31, 1969, on the gross in-
vestment income (within the meaning 
of section 4940(c)(2) and the regulations 
thereunder) derived from sources with-
in the United States (within the mean-
ing of section 861 and the regulations 
thereunder) by every foreign organiza-
tion which is a private foundation 
(within the meaning of section 509 and 
the regulations thereunder) and ex-
empt from taxation under section 
501(a) for the taxable year a tax equal 
to 4 percent of such income, except as 
provided in subparagraph (3) of this 
paragraph. The tax (if any) will be re-
ported on the form the foundation is 
required to file under section 6033 and 
will be paid annually for the taxable 
year, at the time prescribed for filing 
such annual return (determined with-
out regard to any extension of time for 
filing). For purposes of this section, the 
term foreign organization means any or-
ganization which is not described in 
section 170(o)(2)(A). 

(2) With respect to the deduction and 
withholding of tax imposed by section 
4948(a), see section 1443(b) and the regu-
lations thereunder. 

(3) Whenever there exists a tax treaty 
between the United States and a for-
eign country, and a foreign private 
foundation subject to section 4948(a) is 
a resident of such country or is other-
wise entitled to the benefits of such 
treaty (whether or not such benefits 
are available to all residents), if the 
treaty provides that any item or items 

VerDate Mar<15>2010 10:26 May 04, 2011 Jkt 223100 PO 00000 Frm 00215 Fmt 8010 Sfmt 8010 Y:\SGML\223100.XXX 223100W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



206 

26 CFR Ch. I (4–1–11 Edition) § 53.4948–1 

(or all items with respect to an organi-
zation exempt from income taxation) 
of gross investment income (within the 
meaning of section 4940(c)(2)) shall be 
exempt from income tax, such item or 
items shall not be taken into account 
by such foundation in computing the 
tax to be imposed under section 4948(a) 
for any taxable year for which the trea-
ty is effective. 

(b) Certain sections inapplicable. Sec-
tion 507 (relating to termination of pri-
vate foundation status), section 508 (re-
lating to special rules with respect to 
section 501(c)(3) organizations), and 
Chapter 42 (other than section 4948) of 
the Code shall not apply to any foreign 
organization which from the date of its 
creation has received at least 85 per-
cent of its support (as defined in sec-
tion 509(d), other than section 509(d)(4)) 
from sources outside the United States. 
For purposes of this paragraph, gifts, 
grants, contributions, or membership 
fees directly or indirectly from a 
United States person (as defined in sec-
tion 7701(a)(30)) are from sources within 
the United States. 

(c) Denial of exemption to foreign orga-
nizations engaged in prohibited trans-
actions—(1) In general. A foreign private 
foundation described in section 4948(b) 
and paragraph (b) of this section shall 
not be exempt from taxation under sec-
tion 501(a) if it has engaged in a prohib-
ited transaction (within the meaning of 
subparagraph (2) of this paragraph) 
after December 31, 1969. 

(2) Prohibited transactions. (i) For pur-
poses of this section, the term ‘‘pro-
hibited transaction’’ means any act or 
failure to act (other than with respect 
to section 4942(e), relating to minimum 
investment return) which would sub-
ject a foreign private foundation de-
scribed in paragraph (b) of this section, 
or a disqualified person (as defined in 
section 4946) with respect thereto, to li-
ability for a penalty under section 6684 
(relating to assessable penalties with 
respect to liability for tax under Chap-
ter 42) or a tax under section 507 (relat-
ing to termination of private founda-
tion status) if such foreign private 
foundation were a domestic private 
foundation. 

(ii) For purposes of subdivision (i) of 
this subparagraph: 

(a) Approval by an appropriate for-
eign government of grants by the for-
eign private foundation to individuals 
is sufficient to satisfy the require-
ments of section 4945(g) and the regula-
tions thereunder. 

(b) In determining whether a grantee 
of the foreign organization is a private 
foundation which is not an operating 
foundation for purposes of section 
4942(g)(1)(A)(ii) or is an organization 
which is not described in section 509(a) 
(1), (2), or (3) for purposes of section 
4945 (d)(4) and (h), a determination 
made by such foreign organization will 
be accepted if such determination is 
made in good faith after a reasonable 
effort to identify the status of its 
grantee. 

(iii) For purposes of subdivision (i) of 
this subparagraph, in order for an act 
or failure to act (without regard to sec-
tion 4942(e)) to be treated as a prohib-
ited transaction under section 4948(c)(2) 
by reason of the application of section 
6684(1), there must have been a prior 
act or failure to act (without regard to 
section 4942(e)), which: 

(a) Would have resulted in liability 
for tax under Chapter 42 (other than 
section 4940 or 4948(a)) if the foreign 
private foundation had been a domestic 
private foundation, and 

(b) Had been the subject of a warning 
from the Commissioner that a second 
act or failure to act (without regard to 
section 4942(e)) would result in a pro-
hibited transaction. 
The second act or failure to act (with 
respect to which a warning described in 
subparagraph (3)(i) of this paragraph is 
given) need not be related to the prior 
act or failure to act with respect to 
which a warning from the Commis-
sioner was given under (b) of this sub-
division. 

(3) Taxable years affected. (i) Except as 
provided in subdivision (ii) of this sub-
paragraph, a foreign private foundation 
described in paragraph (b) of this sec-
tion shall be denied exemption from 
taxation under section 501(a) by reason 
of subparagraph (1) of this paragraph 
for all taxable years beginning with the 
taxable year during which it is notified 
by the Commissioner that it has en-
gaged in a prohibited transaction. The 
Commissioner shall publish such notice 
in the FEDERAL REGISTER on the day on 
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which he so notifies such foreign pri-
vate foundation. In the case of an act 
or failure to act (without regard to sec-
tion 4942(e)) which would result in a 
penalty under section 6684(1) if the for-
eign private foundation were a domes-
tic private foundation, before giving 
notice under this subdivision the Com-
missioner shall warn such foreign pri-
vate foundation that such act or fail-
ure to act may be treated as a prohib-
ited transaction. However, such act or 
failure to act will not be treated as a 
prohibited transaction if it is corrected 
(within the meaning of Chapter 42 and 
the regulations thereunder) within 90 
days after the making of such warning. 

(ii)(a) Any foreign private foundation 
described in paragraph (b) of this sec-
tion which is denied exemption from 
taxation under section 501(a) by reason 
of subparagraph (1) of this paragraph 
may, with respect to the second tax-
able year following the taxable year in 
which notice is given under subdivision 
(i) of this subparagraph (or any taxable 
year subsequent to such second taxable 
year), file a request for exemption from 
taxation under section 501(a) on Form 
1023. In addition to the information 
generally required of an organization 
requesting exemption as an organiza-
tion described in section 501(a), a re-
quest under this subdivision must con-
tain or have attached to it a written 
declaration, made under the penalties 
of perjury, by a principal officer of 
such organization authorized to make 
such declaration, that the organization 
will not knowingly again engage in a 
prohibited transaction. 

(b) If the Commissioner is satisfied 
that such organization will not know-
ingly again engage in a prohibited 
transaction and that the organization 
has satisfied all other requirements 
under section 501, the organization will 
be so notified in writing. In such case 
the organization shall not, with respect 
to taxable years beginning with the 
taxable year with respect to which a 
request under this subdivision is filed, 
be denied exemption from taxation 
under section 501(a) by reason of any 
prohibited transaction which was en-
gaged in before the date on which no-
tice was given under subdivision (i) of 
this subparagraph. Section 4948(c) pro-
vides that an organization denied ex-

emption under such section will not be 
exempt from taxation under section 
501(a) for the taxable year in which no-
tice of loss of exemption is given and at 
least one immediately subsequent tax-
able year. 

(d) Disallowance of certain charitable 
deductions. No gift, bequest, legacy, de-
vise, or transfer shall be allowed as a 
deduction under section 170, 545(b)(2), 
556(b)(2), 642(c), 2055, 2106(a)(2), or 2522, 
if made: 

(1) To a foreign private foundation 
described in paragraph (b) of this sec-
tion after the date on which the Com-
missioner publishes notice under para-
graph (c)(3)(i) of this section that he 
has notified such organization that it 
has engaged in a prohibited trans-
action, and 

(2) In a taxable year of such organiza-
tion for which it is not exempt from 
taxation under section 501(a) by reason 
of paragraph (c)(1) of this section. 

For purposes of this paragraph, a be-
quest, legacy, devise, or transfer under 
section 2055 or 2106(a)(2) shall be treat-
ed as made on the date of death of the 
decedent. For example, assume that an 
individual gives money to a foreign pri-
vate foundation described in section 
4948(b) in January 1970, January 1971, 
and January 1972. The organization has 
a taxable year from June 1 through 
May 31. In February 1970, notice is duly 
published that the foreign organization 
has engaged in a prohibited trans-
action. In December 1970, the organiza-
tion duly submits a request for exemp-
tion under paragraph (c)(3)(ii)(a) of this 
section which is granted for the tax-
able year ending May 31, 1972. The Jan-
uary 1970 gift is allowable as a deduc-
tion under section 2522 since it was 
made before the notice (February 1970). 
The January 1971 gift is not allowable 
as a deduction because the taxable year 
ending May 31, 1971, is a nonexempt 
year (the first taxable year subsequent 
to the taxable year of the notice) for 
the foreign organization. The January 
1972 gift is allowable as a deduction 
under section 2522 because the taxable 
year ending May 31, 1972, is an exempt 
year for the organization. 

[T.D. 7218, 37 FR 23918, Nov. 10, 1972; 37 FR 
24748, Nov. 21, 1972; 38 FR 4324, Feb. 13, 1973] 
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