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§ 53.4965–3 Prohibited tax shelter 
transactions. 

(a) In general. Under section 4965(e), 
the term prohibited tax shelter trans-
action means— 

(1) Listed transactions within the 
meaning of section 6707A(c)(2), includ-
ing subsequently listed transactions 
described in paragraph (b) of this sec-
tion; and 

(2) Prohibited reportable trans-
actions, which consist of the following 
reportable transactions within the 
meaning of section 6707A(c)(1)— 

(i) Confidential transactions, as de-
scribed in § 1.6011–4(b)(3) of this chap-
ter; or 

(ii) Transactions with contractual 
protection, as described in § 1.6011– 
4(b)(4) of this chapter. 

(b) Subsequently listed transactions. A 
subsequently listed transaction for 
purposes of section 4965 is a trans-
action that is identified by the Sec-
retary as a listed transaction after the 
tax-exempt entity has entered into the 
transaction and that was not a prohib-
ited reportable transaction (within the 
meaning of section 4965(e)(1)(C) and 
paragraph (a)(2) of this section) at the 
time the entity entered into the trans-
action. 

(c) Cross-reference. The determination 
of whether a transaction is a listed 
transaction or a prohibited reportable 
transaction for section 4965 purposes 
shall be made under the law applicable 
to section 6707A(c)(1) and (c)(2). 

(d) Effective/applicability dates. See 
§ 53.4965–9 for the discussion of the rel-
evant effective and applicability dates. 

[T.D. 9492, 75 FR 38702, July 6, 2010] 

§ 53.4965–4 Definition of tax-exempt 
party to a prohibited tax shelter 
transaction. 

(a) In general. For purposes of sec-
tions 4965 and 6033(a)(2), a tax-exempt 
entity is a party to a prohibited tax 
shelter transaction if the entity— 

(1) Facilitates a prohibited tax shel-
ter transaction by reason of its tax-ex-
empt, tax indifferent or tax-favored 
status; or 

(2) Is identified in published guid-
ance, by type, class or role, as a party 
to a prohibited tax shelter transaction. 

(b) Published guidance may identify 
which tax-exempt entities, by type, 

class or role, will not be treated as a 
party to a prohibited tax shelter trans-
action. 

(c) Example. The following example 
illustrates the principle of paragraph 
(a)(1) of this section: 

Example. A tax-exempt entity enters into a 
transaction (Transaction A) with an S cor-
poration. Transaction A is the same as or 
substantially similar to the transaction 
identified by the Secretary as a listed trans-
action in Notice 2004–30 (2004–1 CB 828). The 
tax-exempt entity’s role in Transaction A is 
similar to the role of the tax-exempt party, 
as described in Notice 2004–30. Under the 
terms of the transaction, as described in No-
tice 2004–30, the tax-exempt entity receives 
the S corporation stock and purports to aid 
the S corporation and its shareholders in 
avoiding taxable income. The tax-exempt en-
tity facilitates Transaction A by reason of 
its tax-exempt, tax indifferent or tax-favored 
status. Accordingly, the tax-exempt entity is 
a party to Transaction A for purposes of sec-
tions 4965 and 6033(a)(2). See 
§ 601.601(d)(2)(ii)(b) of this chapter. 

(d) Effective/applicability dates. See 
§ 53.4965–9 for the discussion of the rel-
evant effective and applicability dates. 

[T.D. 9492, 75 FR 38702, July 6, 2010] 

§ 53.4965–5 Entity managers and re-
lated definitions. 

(a) Entity manager of a non-plan enti-
ty—(1) In general. Under section 
4965(d)(1), an entity manager of a non- 
plan entity is— 

(i) A person with the authority or re-
sponsibility similar to that exercised 
by an officer, director, or trustee of an 
organization (that is, the non-plan en-
tity); and 

(ii) With respect to any act, the per-
son who has final authority or respon-
sibility (either individually or as a 
member of a collective body) with re-
spect to such act. 

(2) Definition of officer. For purposes 
of paragraph (a)(1)(i) of this section, a 
person is considered to be an officer of 
the non-plan entity (or to have similar 
authority or responsibility) if the per-
son— 

(i) Is specifically designated as such 
under the certificate of incorporation, 
by-laws, or other constitutive docu-
ments of the non-plan entity; or 
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(ii) Regularly exercises general au-
thority to make administrative or pol-
icy decisions on behalf of the non-plan 
entity. 

(3) Exception for acts requiring ap-
proval by a superior. With respect to 
any act, any person is not described in 
paragraph (a)(2)(ii) of this section if 
the person has authority merely to rec-
ommend particular administrative or 
policy decisions, but not to implement 
them without approval of a superior. 

(4) Delegation of authority. A person is 
an entity manager of a non-plan entity 
within the meaning of paragraph 
(a)(1)(ii) of this section if, with respect 
to any prohibited tax shelter trans-
action, such person has been delegated 
final authority or responsibility with 
respect to such transaction (including 
by transaction type or dollar amount) 
by a person described in paragraph 
(a)(1)(i) of this section or the governing 
board of the entity. For example, an in-
vestment manager is an entity man-
ager with respect to a prohibited tax 
shelter transaction if the non-plan en-
tity’s governing body delegated to the 
investment manager the final author-
ity to make certain investment deci-
sions and, in the exercise of that au-
thority, the manager committed the 
entity to the transaction. To be consid-
ered an entity manager of a non-plan 
entity within the meaning of para-
graph (a)(1)(ii) of this section, a person 
need not be an employee of the entity. 
A person is not described in paragraph 
(a)(1)(ii) of this section if the person is 
merely implementing a decision made 
by a superior. 

(b) Entity manager of a plan entity—(1) 
In general. Under section 4965(d)(2), an 
entity manager of a plan entity is the 
person who approves or otherwise 
causes the entity to be a party to the 
prohibited tax shelter transaction. 

(2) Special rule for plan participants 
and beneficiaries who have investment 
elections—(i) Fully self-directed plans or 
arrangements. In the case of a fully self- 
directed qualified plan, IRA, or other 
savings arrangement (including a case 
where a plan participant or beneficiary 
is given a list of prohibited invest-
ments, such as collectibles), if the plan 
participant or beneficiary selected a 
certain investment and, therefore, ap-
proved the plan entity to become a 

party to a prohibited tax shelter trans-
action, the plan participant or the ben-
eficiary is an entity manager. 

(ii) Plans or arrangements with limited 
investment options. In the case of a 
qualified plan, IRA, or other savings 
arrangement where a plan participant 
or beneficiary is offered a limited num-
ber of investment options from which 
to choose, the person responsible for 
determining the pre-selected invest-
ment options is an entity manager and 
the plan participant or the beneficiary 
generally is not an entity manager. 

(c) Meaning of ‘‘approves or otherwise 
causes’’—(1) In general. A person is 
treated as approving or otherwise caus-
ing a tax-exempt entity to become a 
party to a prohibited tax shelter trans-
action if the person has the authority 
to commit the entity to the trans-
action, either individually or as a 
member of a collective body, and the 
person exercises that authority. 

(2) Collective bodies. If a person shares 
the authority described in paragraph 
(c)(1) of this section as a member of a 
collective body (for example, board of 
trustees or committee), the person will 
be considered to have exercised such 
authority if the person voted in favor 
of the entity becoming a party to the 
transaction. However, a member of the 
collective body will not be treated as 
having exercised the authority de-
scribed in paragraph (c)(1) of this sec-
tion if he or she voted against a resolu-
tion that constituted approval or an 
act that caused the tax-exempt entity 
to be a party to a prohibited tax shel-
ter transaction, abstained from voting 
for such approval, or otherwise failed 
to vote in favor of such approval. 

(3) Exceptions—(i) Successor in interest. 
If a tax-exempt entity that is a party 
to a prohibited tax shelter transaction 
is dissolved, liquidated, or merged into 
a successor entity, an entity manager 
of the successor entity will not, solely 
by reason of the reorganization, be 
treated as approving or otherwise caus-
ing the successor entity to become a 
party to a prohibited tax shelter trans-
action, provided that the reorganiza-
tion of the tax-exempt entity does not 
result in a material change to the 
terms of the transaction. For purposes 
of this paragraph (c)(3)(i), a material 
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change includes an extension or re-
newal of the agreement (other than an 
extension or renewal that results from 
another party to the transaction uni-
laterally exercising an option granted 
by the agreement) or a more than inci-
dental change to any payment under 
the agreement. A change for the sole 
purpose of substituting the successor 
entity for the original tax-exempt 
party is not a material change. 

(ii) Exercise or nonexercise of options. 
Nonexercise of an option pursuant to a 
transaction involving the tax-exempt 
entity generally will not constitute an 
act of approving or causing the entity 
to be a party to the transaction. If, 
pursuant to a transaction involving the 
tax-exempt entity, the entity manager 
exercises an option (such as a repur-
chase option), the entity manager will 
not be subject to the entity manager- 
level tax if the exercise of the option 
does not result in the tax-exempt enti-
ty becoming a party to a second trans-
action that is a prohibited tax shelter 
transaction. 

(4) Example. The following example il-
lustrates the principles of paragraph 
(c)(3)(ii) of this section: 

Example. In a sale-in, lease-out (SILO) 
transaction described in Notice 2005–13 (2005– 
1 CB 630), X, which is a non-plan entity, has 
purported to sell property to Y, a taxable en-
tity and lease it back for a term of years. At 
the end of the basic lease term, X has the op-
tion of ‘‘repurchasing’’ the property from Y 
for a predetermined purchase price, with 
funds that have been set aside at the incep-
tion of the transaction for that purpose. The 
entity manager, by deciding to exercise or 
not exercise the ‘‘repurchase’’ option is not 
approving or otherwise causing the non-plan 
entity to become a party to a second prohib-
ited tax shelter transaction. See 
§ 601.601(d)(2)(ii)(b) of this chapter. 

(5) Coordination with the reason-to- 
know standard. The determination that 
an entity manager approved or caused 
a tax-exempt entity to be a party to a 
prohibited tax shelter transaction, by 
itself, does not establish liability for 
the section 4965(a)(2) tax. For rules on 
determining whether an entity man-
ager knew or had reason to know that 
the transaction was a prohibited tax 
shelter transaction, see § 53.4965–6(b). 

(d) Effective/applicability dates. See 
§ 53.4965–9 for the discussion of the rel-
evant effective and applicability dates. 

[T.D. 9492, 75 FR 38702, July 6, 2010; 75 FR 
46844, Aug. 4, 2010] 

§ 53.4965–6 Meaning of ‘‘knows or has 
reason to know’’. 

(a) Attribution to the entity. An entity 
will be treated as knowing or having 
reason to know for section 4965 pur-
poses if one or more of its entity man-
agers knew or had reason to know that 
the transaction was a prohibited tax 
shelter transaction at the time the en-
tity manager(s) approved the entity as 
(or otherwise caused the entity to be) a 
party to the transaction. The entity 
shall be attributed the knowledge or 
reason to know of any entity manager 
described in § 53.4965–5(a)(1)(i) even if 
that entity manager does not approve 
the entity as (or otherwise cause the 
entity to be) a party to the trans-
action. 

(b) Determining whether an entity man-
ager knew or had reason to know—(1) In 
general. Whether an entity manager 
knew or had reason to know that a 
transaction is a prohibited tax shelter 
transaction is based on all facts and 
circumstances. In order for an entity 
manager to know or have reason to 
know that a transaction is a prohibited 
tax shelter transaction, the entity 
manager must have knowledge of suffi-
cient facts that would lead a reason-
able person to conclude that the trans-
action is a prohibited tax shelter trans-
action. An entity manager will be con-
sidered to have ‘‘reason to know’’ if a 
reasonable person in the entity man-
ager’s circumstances would conclude 
that the transaction was a prohibited 
tax shelter transaction based on all the 
facts reasonably available to the man-
ager at the time of approving the enti-
ty as (or otherwise causing the entity 
to be) a party to the transaction. Fac-
tors that will be considered in deter-
mining whether a reasonable person in 
the entity manager’s circumstances 
would conclude that the transaction 
was a prohibited tax shelter trans-
action include, but are not limited to— 

(i) The presence of tax shelter indicia 
(see paragraph (b)(2) of this section); 

(ii) Whether the entity manager re-
ceived a disclosure statement prior to 
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