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(ii) No unreasonable assumptions. The 
advice must not be based on unreason-
able factual or legal assumptions (in-
cluding assumptions as to future 
events) and must not unreasonably 
rely on the representations, state-
ments, findings, or agreements of the 
entity manager or any other person 
(including another party to the trans-
action or a material advisor within the 
meaning of sections 6111 and 6112). 

(iii) ‘‘More likely than not’’ opinion. 
The written opinion of the professional 
tax advisor must apply the appropriate 
law to the facts and, based on this 
analysis, must conclude that the trans-
action was not a prohibited tax shelter 
transaction at a ‘‘more likely than 
not’’ level of certainty at the time the 
entity manager approved the entity (or 
otherwise caused the entity) to be a 
party to the transaction. 

(3) Special rule. An entity manager‘s 
reliance on a written opinion of a pro-
fessional tax advisor will not be consid-
ered reasonable if the advisor is, or is 
related to a person who is, a material 
advisor with respect to the transaction 
within the meaning of sections 6111 and 
6112. 

(d) Subsequently listed transactions. An 
entity manager will not be treated as 
knowing or having reason to know that 
a transaction (other than a prohibited 
reportable transaction as defined in 
section 4965(e)(1)(C) and § 53.4965–3(a)(2)) 
is a prohibited tax shelter transaction 
if the entity enters into the trans-
action before the date on which the 
transaction is identified by the Sec-
retary as a listed transaction. 

(e) Effective/applicability dates. See 
§ 53.4965–9 for the discussion of the rel-
evant effective and applicability dates. 

[T.D. 9492, 75 FR 38702, July 6, 2010] 

§ 53.4965–7 Taxes on prohibited tax 
shelter transactions. 

(a) Entity-level taxes—(1) In general. 
Entity-level excise taxes apply to non- 
plan entities (as defined in § 53.4965– 
2(b)) that are parties to prohibited tax 
shelter transactions. 

(i) Prohibited tax shelter transactions 
other than subsequently listed trans-
actions—(A) Amount of tax if the entity 
did not know and did not have reason to 
know. If the tax-exempt entity did not 
know and did not have reason to know 

that the transaction was a prohibited 
tax shelter transaction at the time the 
entity entered into the transaction, 
the tax is the highest rate of tax under 
section 11 multiplied by the greater 
of— 

(1) The entity’s net income with re-
spect to the prohibited tax shelter 
transaction (after taking into account 
any tax imposed by Subtitle D, other 
than by this section, with respect to 
such transaction) for the taxable year; 
or 

(2) 75 percent of the proceeds received 
by the entity for the taxable year that 
are attributable to such transaction. 

(B) Amount of tax if the entity knew or 
had reason to know. If the tax-exempt 
entity knew or had reason to know 
that the transaction was a prohibited 
tax shelter transaction at the time the 
entity entered into the transaction, 
the tax is the greater of— 

(1) 100 percent of the entity’s net in-
come with respect to the transaction 
(after taking into account any tax im-
posed by Subtitle D, other than by this 
section, with respect to such trans-
action) for the taxable year; or 

(2) 75 percent of the proceeds received 
by the entity for the taxable year that 
are attributable to such transaction. 

(ii) Subsequently listed transactions— 
(A) In general. In the case of a subse-
quently listed transaction (as defined 
in section 4965(e)(2) and § 53.4965–3(b)), 
the tax-exempt entity’s income and 
proceeds attributable to the trans-
action are allocated between the period 
before the transaction became listed 
and the period beginning on the date 
the transaction became listed. See 
§ 53.4965–8 for the standard for allo-
cating net income or proceeds to var-
ious periods. The tax for each taxable 
year is the highest rate of tax under 
section 11 multiplied by the greater 
of— 

(1) The entity’s net income with re-
spect to the subsequently listed trans-
action (after taking into account any 
tax imposed by Subtitle D, other than 
by this section, with respect to such 
transaction) for the taxable year that 
is allocable to the period beginning on 
the later of the date such transaction 
is identified by the Secretary as a list-
ed transaction or the first day of the 
taxable year; or 
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(2) 75 percent of the proceeds received 
by the entity for the taxable year that 
are attributable to such transaction 
and allocable to the period beginning 
on the later of the date such trans-
action is identified by the Secretary as 
a listed transaction or the first day of 
the taxable year. 

(B) No increase in tax. The 100 percent 
tax under section 4965(b)(1)(B) and 
§ 53.4965–7(a)(1)(i)(B) does not apply to 
any subsequently listed transaction (as 
defined in section 4965(e)(2) and 
§ 53.4965–3(b)) entered into by a tax-ex-
empt entity before the date on which 
the transaction is identified by the 
Secretary as a listed transaction. 

(2) Taxable year. The excise tax im-
posed under section 4965(a)(1) applies 
for the taxable year in which the enti-
ty becomes a party to the prohibited 
tax shelter transaction and any subse-
quent taxable year for which the entity 
has net income or proceeds attrib-
utable to the transaction. A taxable 
year for tax-exempt entities is the cal-
endar year or fiscal year, as applicable, 
depending on the basis on which the 
tax-exempt entity keeps its books for 
Federal income tax purposes. If a tax- 
exempt entity has not established a 
taxable year for Federal income tax 
purposes, the entity’s taxable year for 
the purpose of determining the amount 
and timing of net income and proceeds 
attributable to a prohibited tax shelter 
transaction will be deemed to be the 
annual period the entity uses in keep-
ing its books and records. 

(b) Manager-level taxes—(1) Amount of 
tax. If any entity manager approved or 
otherwise caused the tax-exempt entity 
to become a party to a prohibited tax 
shelter transaction and knew or had 
reason to know that the transaction 
was a prohibited tax shelter trans-
action, such entity manager is liable 
for the $20,000 tax. See § 53.4965–5(d) for 
the meaning of approved or otherwise 
caused. See § 53.4965–6 for the meaning 
of knew or had reason to know. 

(2) Timing of the entity manager tax. If 
a tax-exempt entity enters into a pro-
hibited tax shelter transaction during 
a taxable year of an entity manager, 
then the entity manager that approved 
or otherwise caused the tax-exempt en-
tity to become a party to the trans-
action is liable for the entity manager 

tax for that taxable year if the entity 
manager knew or had reason to know 
that the transaction was a prohibited 
tax shelter transaction. 

(3) Example. The application of para-
graph (b)(2) of this section is illus-
trated by the following example: 

Example. The entity manager’s taxable 
year is the calendar year. On December 1, 
2006, the entity manager approved or other-
wise caused the tax-exempt entity to become 
a party to a transaction that the entity man-
ager knew or had reason to know was a pro-
hibited tax shelter transaction. The tax-ex-
empt entity entered into the transaction on 
January 31, 2007. The entity manager is lia-
ble for the entity manager level tax for the 
entity manager’s 2007 taxable year, during 
which the tax-exempt entity entered into the 
prohibited tax shelter transaction. 

(4) Separate liability. If more than one 
entity manager approved or caused a 
tax-exempt entity to become a party to 
a prohibited tax shelter transaction 
while knowing (or having reason to 
know) that the transaction was a pro-
hibited tax shelter transaction, then 
each such entity manager is separately 
(that is, not jointly and severally) lia-
ble for the entity manager-level tax 
with respect to the transaction. 

(c) Effective/applicability dates. See 
§ 53.4965–9 for the discussion of the rel-
evant effective and applicability dates. 

[T.D. 9492, 75 FR 38702, July 6, 2010] 

§ 53.4965–8 Definition of net income 
and proceeds and standard for allo-
cating net income or proceeds to 
various periods. 

(a) In general. For purposes of section 
4965(a), the amount and the timing of 
the net income and proceeds attrib-
utable to the prohibited tax shelter 
transaction will be computed in a man-
ner consistent with the substance of 
the transaction. In determining the 
substance of listed transactions, the 
IRS will look to, among other items, 
the listing guidance and any subse-
quent guidance published in the Inter-
nal Revenue Bulletin relating to the 
transaction. 

(b) Definition of net income and pro-
ceeds—(1) Net income. A tax-exempt en-
tity’s net income attributable to a pro-
hibited tax shelter transaction is its 
gross income derived from the trans-
action reduced by those deductions 
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