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POSSIBLE UNITED STATES FEDERAL IN-
COME TAX CONSEQUENCES UNDER SEC-
TION 551, 951, 1248, OR 1293 OF THE INTER-
NAL REVENUE CODE OF 1986 THAT MAY 
APPLY TO YOU, SEE TREASURY REGU-
LATIONS SECTION 1.338–9(b). YOU MAY BE 
REQUIRED TO ATTACH THE INFORMA-
TION ATTACHED TO THIS NOTICE TO 
CERTAIN RETURNS. 

(iv) Timing of notice. The notice re-
quired by this paragraph (e)(4) must be 
delivered to the U.S. person on or be-
fore the later of the 120th day after the 
acquisition date of the particular tar-
get or the day on which Form 8023 is 
filed. The notice is considered delivered 
on the date it is mailed to the proper 
address (or an address similar enough 
to complete delivery), unless the date 
it is mailed cannot be reasonably de-
termined. The date of mailing will be 
determined under the rules of section 
7502. For example, the date of mailing 
is the date of U.S. postmark or the ap-
plicable date recorded or marked by a 
designated delivery service. 

(v) Consequence of failure to comply. A 
statement of section 338 election is not 
valid if timely notice is not given to 
one or more U.S. persons described in 
this paragraph (e)(4). If the form of no-
tice fails to comply with all require-
ments of this paragraph (e)(4), the sec-
tion 338 election is valid, but the waiv-
er rule of § 1.338–10(b)(1) does not apply. 

(vi) Good faith effort to comply. The 
purchasing corporation will be consid-
ered to have complied with this para-
graph (e)(4), even though it failed to 
provide notice or provide timely notice 
to each person described in this para-
graph (e)(4), if the Commissioner deter-
mines that the purchasing corporation 
made a good faith effort to identify and 
provide timely notice to those U.S. per-
sons. 

[T.D. 8940, 66 FR 9929, Feb. 13, 2001] 

§ 1.338–3 Qualification for the section 
338 election. 

(a) Scope. This section provides rules 
on whether certain acquisitions of 
stock are qualified stock purchases and 
on other miscellaneous issues under 
section 338. 

(b) Rules relating to qualified stock pur-
chases—(1) Purchasing corporation re-
quirement. An individual cannot make a 
qualified stock purchase of target. Sec-

tion 338(d)(3) requires, as a condition of 
a qualified stock purchase, that a cor-
poration purchase the stock of target. 
If an individual forms a corporation 
(new P) to acquire target stock, new P 
can make a qualified stock purchase of 
target if new P is considered for tax 
purposes to purchase the target stock. 
Facts that may indicate that new P 
does not purchase the target stock in-
clude new P’s merging downstream 
into target, liquidating, or otherwise 
disposing of the target stock following 
the purported qualified stock purchase. 

(2) Purchase. The term purchase has 
the same meaning as in section 
338(h)(3). Stock in a target (or target 
affiliate) may be considered purchased 
if, under general principles of tax law, 
the purchasing corporation is consid-
ered to own stock of the target (or tar-
get affiliate) meeting the requirements 
of section 1504(a)(2), notwithstanding 
that no amount may be paid for (or al-
located to) the stock. 

(3) Acquisitions of stock from related 
corporations—(i) In general. Stock ac-
quired by a purchasing corporation 
from a related corporation (R) is gen-
erally not considered acquired by pur-
chase. See section 338(h)(3)(A)(iii). 

(ii) Time for testing relationship. For 
purposes of section 338(h)(3)(A)(iii), a 
purchasing corporation is treated as re-
lated to another person if the relation-
ship specified in section 338(h)(3)(A)(iii) 
exists— 

(A) In the case of a single trans-
action, immediately after the purchase 
of target stock; 

(B) In the case of a series of acquisi-
tions otherwise constituting a qualified 
stock purchase within the meaning of 
section 338(d)(3), immediately after the 
last acquisition in such series; and 

(C) In the case of a series of trans-
actions effected pursuant to an inte-
grated plan to dispose of target stock, 
immediately after the last transaction 
in such series. 

(iii) Cases where section 338(h)(3)(C) 
applies—acquisitions treated as pur-
chases. If section 338(h)(3)(C) applies 
and the purchasing corporation is 
treated as acquiring stock by purchase 
from R, solely for purposes of deter-
mining when the stock is considered 
acquired, target stock acquired from R 
is considered to have been acquired by 
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the purchasing corporation on the day 
on which the purchasing corporation is 
first considered to own that stock 
under section 318(a) (other than section 
318(a)(4)). 

(iv) Examples. The following examples 
illustrate this paragraph (b)(3): 

Example 1. (i) S is the parent of a group of 
corporations that are engaged in various 
businesses. Prior to January 1, Year 1, S de-
cided to discontinue its involvement in one 
line of business. To accomplish this, S forms 
a new corporation, Newco, with a nominal 
amount of cash. Shortly thereafter, on Janu-
ary 1, Year 1, S transfers all the stock of the 
subsidiary conducting the unwanted business 
(T) to Newco in exchange for 100 shares of 
Newco common stock and a Newco promis-
sory note. Prior to January 1, Year 1, S and 
Underwriter (U) had entered into a binding 
agreement pursuant to which U would pur-
chase 60 shares of Newco common stock from 
S and then sell those shares in an Initial 
Public Offering (IPO). On January 6, Year 1, 
the IPO closes. 

(ii) Newco’s acquisition of T stock is one of 
a series of transactions undertaken pursuant 
to one integrated plan. The series of trans-
actions ends with the closing of the IPO and 
the transfer of all the shares of stock in ac-
cordance with the agreements. Immediately 
after the last transaction effected pursuant 
to the plan, S owns 40 percent of Newco, 
which does not give rise to a relationship de-
scribed in section 338(h)(3)(A)(iii). See § 1.338– 
3(b)(3)(ii)(C). Accordingly, S and Newco are 
not related for purposes of section 
338(h)(3)(A)(iii). 

(iii) Further, because Newco’s basis in the 
T stock is not determined by reference to S’s 
basis in the T stock and because the trans-
action is not an exchange to which section 
351, 354, 355, or 356 applies, Newco’s acquisi-
tion of the T stock is a purchase within the 
meaning of section 338(h)(3). 

Example 2. (i) On January 1 of Year 1, P 
purchases 75 percent in value of the R stock. 
On that date, R owns 4 of the 100 shares of T 
stock. On June 1 of Year 1, R acquires an ad-
ditional 16 shares of T stock. On December 1 
of Year 1, P purchases 70 shares of T stock 
from an unrelated person and 12 of the 20 
shares of T stock held by R. 

(ii) Of the 12 shares of T stock purchased 
by P from R on December 1 of Year 1, 3 of 
those shares are deemed to have been ac-
quired by P on January 1 of Year 1, the date 
on which 3 of the 4 shares of T stock held by 
R on that date were first considered owned 
by P under section 318(a)(2)(C) (i.e., 4 × .75). 
The remaining 9 shares of T stock purchased 
by P from R on December 1 of Year 1 are 
deemed to have been acquired by P on June 
1 of Year 1, the date on which an additional 
12 of the 20 shares of T stock owned by R on 

that date were first considered owned by P 
under section 318(a)(2)(C) (i.e., (20 × .75)¥3). 
Because stock acquisitions by P sufficient 
for a qualified stock purchase of T occur 
within a 12-month period (i.e., 3 shares con-
structively on January 1 of Year 1, 9 shares 
constructively on June 1 of Year 1, and 70 
shares actually on December 1 of Year 1), a 
qualified stock purchase is made on Decem-
ber 1 of Year 1. 

Example 3. (i) On February 1 of Year 1, P 
acquires 25 percent in value of the R stock 
from B (the sole shareholder of P). That R 
stock is not acquired by purchase. See sec-
tion 338(h)(3)(A)(iii). On that date, R owns 4 
of the 100 shares of T stock. On June 1 of 
Year 1, P purchases an additional 25 percent 
in value of the R stock, and on January 1 of 
Year 2, P purchases another 25 percent in 
value of the R stock. On June 1 of Year 2, R 
acquires an additional 16 shares of the T 
stock. On December 1 of Year 2, P purchases 
68 shares of the T stock from an unrelated 
person and 12 of the 20 shares of the T stock 
held by R. 

(ii) Of the 12 shares of the T stock pur-
chased by P from R on December 1 of Year 2, 
2 of those shares are deemed to have been ac-
quired by P on June 1 of Year 1, the date on 
which 2 of the 4 shares of the T stock held by 
R on that date were first considered owned 
by P under section 318(a)(2)(C) (i.e., 4 × .5). 
For purposes of this attribution, the R stock 
need not be acquired by P by purchase. See 
section 338(h)(1). (By contrast, the acquisi-
tion of the T stock by P from R does not 
qualify as a purchase unless P has acquired 
at least 50 percent in value of the R stock by 
purchase. Section 338(h)(3)(C)(i).) Of the re-
maining 10 shares of the T stock purchased 
by P from R on December 1 of Year 2, 1 of 
those shares is deemed to have been acquired 
by P on January 1 of Year 2, the date on 
which an additional 1 share of the 4 shares of 
the T stock held by R on that date was first 
considered owned by P under section 
318(a)(2)(C) (i.e., (4 × .75)¥2). The remaining 9 
shares of the T stock purchased by P from R 
on December 1 of Year 2, are deemed to have 
been acquired by P on June 1 of Year 2, the 
date on which an additional 12 shares of the 
T stock held by R on that date were first 
considered owned by P under section 
318(a)(2)(C) (i.e., (20 × .75)¥3). Because a 
qualified stock purchase of T by P is made 
on December 1 of Year 2 only if all 12 shares 
of the T stock purchased by P from R on that 
date are considered acquired during a 12- 
month period ending on that date (so that, in 
conjunction with the 68 shares of the T stock 
P purchased on that date from the unrelated 
person, 80 of T’s 100 shares are acquired by P 
during a 12-month period) and because 2 of 
those 12 shares are considered to have been 
acquired by P more than 12 months before 
December 1 of Year 2 (i.e., on June 1 of Year 
1), a qualified stock purchase is not made. 
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(Under § 1.338–8(j)(2), for purposes of applying 
the consistency rules, P is treated as making 
a qualified stock purchase of T if, pursuant 
to an arrangement, P purchases T stock sat-
isfying the requirements of section 1504(a)(2) 
over a period of more than 12 months.) 

Example 4. Assume the same facts as in Ex-
ample 3, except that on February 1 of Year 1, 
P acquires 25 percent in value of the R stock 
by purchase. The result is the same as in Ex-
ample 3. 

(4) Acquisition date for tiered targets— 
(i) Stock sold in deemed asset sale. If an 
election under section 338 is made for 
target, old target is deemed to sell tar-
get’s assets and new target is deemed 
to acquire those assets. Under section 
338(h)(3)(B), new target’s deemed pur-
chase of stock of another corporation 
is a purchase for purposes of section 
338(d)(3) on the acquisition date of tar-
get. If new target’s deemed purchase 
causes a qualified stock purchase of the 
other corporation and if a section 338 
election is made for the other corpora-
tion, the acquisition date for the other 
corporation is the same as the acquisi-
tion date of target. However, the 
deemed sale and purchase of the other 
corporation’s assets is considered to 
take place after the deemed sale and 
purchase of target’s assets. 

(ii) Example. The following example 
illustrates this paragraph (b)(4): 

Example. A owns all of the T stock. T owns 
50 of the 100 shares of X stock. The other 50 
shares of X stock are owned by corporation 
Y, which is unrelated to A, T, or P. On Janu-
ary 1 of Year 1, P makes a qualified stock 
purchase of T from A and makes a section 
338 election for T. On December 1 of Year 1, 
P purchases the 50 shares of X stock held by 
Y. A qualified stock purchase of X is made 
on December 1 of Year 1, because the deemed 
purchase of 50 shares of X stock by new T be-
cause of the section 338 election for T and 
the actual purchase of 50 shares of X stock 
by P are treated as purchases made by one 
corporation. Section 338(h)(8). For purposes 
of determining whether those purchases 
occur within a 12-month acquisition period 
as required by section 338(d)(3), T is deemed 
to purchase its X stock on T’s acquisition 
date, i.e., January 1 of Year 1. 

(5) Effect of redemptions—(i) General 
rule. Except as provided in this para-
graph (b)(5), a qualified stock purchase 
is made on the first day on which the 
percentage ownership requirements of 
section 338(d)(3) are satisfied by ref-
erence to target stock that is both— 

(A) Held on that day by the pur-
chasing corporation; and 

(B) Purchased by the purchasing cor-
poration during the 12-month period 
ending on that day. 

(ii) Redemptions from persons unrelated 
to the purchasing corporation. Target 
stock redemptions from persons unre-
lated to the purchasing corporation 
that occur during the 12-month acqui-
sition period are taken into account as 
reductions in target’s outstanding 
stock for purposes of determining 
whether target stock purchased by the 
purchasing corporation in the 12-month 
acquisition period satisfies the per-
centage ownership requirements of sec-
tion 338(d)(3). 

(iii) Redemptions from the purchasing 
corporation or related persons during 12- 
month acquisition period—(A) General 
rule. For purposes of the percentage 
ownership requirements of section 
338(d)(3), a redemption of target stock 
during the 12-month acquisition period 
from the purchasing corporation or 
from any person related to the pur-
chasing corporation is not taken into 
account as a reduction in target’s out-
standing stock. 

(B) Exception for certain redemptions 
from related corporations. A redemption 
of target stock during the 12-month ac-
quisition period from a corporation re-
lated to the purchasing corporation is 
taken into account as a reduction in 
target’s outstanding stock to the ex-
tent that the redeemed stock would 
have been considered purchased by the 
purchasing corporation (because of sec-
tion 338(h)(3)(C)) during the 12-month 
acquisition period if the redeemed 
stock had been acquired by the pur-
chasing corporation from the related 
corporation on the day of the redemp-
tion. See paragraph (b)(3) of this sec-
tion. 

(iv) Examples. The following examples 
illustrate this paragraph (b)(5): 

Example 1. QSP on stock purchase date; re-
demption from unrelated person during 12- 
month period. A owns all 100 shares of T 
stock. On January 1 of Year 1, P purchases 40 
shares of the T stock from A. On July 1 of 
Year 1, T redeems 25 shares from A. On De-
cember 1 of Year 1, P purchases 20 shares of 
the T stock from A. P makes a qualified 
stock purchase of T on December 1 of Year 1, 
because the 60 shares of T stock purchased 
by P within the 12-month period ending on 
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that date satisfy the 80-percent ownership 
requirements of section 338(d)(3) (i.e., 60/75 
shares), determined by taking into account 
the redemption of 25 shares. 

Example 2. QSP on stock redemption date; re-
demption from unrelated person during 12- 
month period. The facts are the same as in 
Example 1, except that P purchases 60 shares 
of T stock on January 1 of Year 1 and none 
on December 1 of Year 1. P makes a qualified 
stock purchase of T on July 1 of Year 1, be-
cause that is the first day on which the T 
stock purchased by P within the preceding 
12-month period satisfies the 80-percent own-
ership requirements of section 338(d)(3) (i.e., 
60/75 shares), determined by taking into ac-
count the redemption of 25 shares. 

Example 3. Redemption from purchasing cor-
poration not taken into account. On December 
15 of Year 1, T redeems 30 percent of its 
stock from P. The redeemed stock was held 
by P for several years and constituted P’s 
total interest in T. On December 1 of Year 2, 
P purchases the remaining T stock from A. P 
does not make a qualified stock purchase of 
T on December 1 of Year 2. For purposes of 
the 80-percent ownership requirements of 
section 338(d)(3), the redemption of P’s T 
stock on December 15 of Year 1 is not taken 
into account as a reduction in T’s out-
standing stock. 

Example 4. Redemption from related person 
taken into account. On January 1 of Year 1, P 
purchases 60 of the 100 shares of X stock. On 
that date, X owns 40 of the 100 shares of T 
stock. On April 1 of Year 1, T redeems X’s T 
stock and P purchases the remaining 60 
shares of T stock from an unrelated person. 
For purposes of the 80-percent ownership re-
quirements of section 338(d)(3), the redemp-
tion of the T stock from X (a person related 
to P) is taken into account as a reduction in 
T’s outstanding stock. If P had purchased 
the 40 redeemed shares from X on April 1 of 
Year 1, all 40 of the shares would have been 
considered purchased (because of section 
338(h)(3)(C)(i)) during the 12-month period 
ending on April 1 of Year 1 (24 of the 40 
shares would have been considered purchased 
by P on January 1 of Year 1 and the remain-
ing 16 shares would have been considered 
purchased by P on April 1 of Year 1). See 
paragraph (b)(3) of this section. Accordingly, 
P makes a qualified stock purchase of T on 
April 1 of Year 1, because the 60 shares of T 
stock purchased by P on that date satisfy 
the 80-percent ownership requirements of 
section 338(d)(3) (i.e., 60/60 shares), deter-
mined by taking into account the redemp-
tion of 40 shares. 

(c) Effect of post-acquisition events on 
eligibility for section 338 election—(1) 
Post-acquisition elimination of target. (i) 
The purchasing corporation may make 
an election under section 338 for target 

even though target is liquidated on or 
after the acquisition date. If target 
liquidates on the acquisition date, the 
liquidation is considered to occur on 
the following day and immediately 
after new target’s deemed purchase of 
assets. The purchasing corporation 
may also make an election under sec-
tion 338 for target even though target 
is merged into another corporation, or 
otherwise disposed of by the pur-
chasing corporation provided that, 
under the facts and circumstances, the 
purchasing corporation is considered 
for tax purposes as the purchaser of the 
target stock. See § 1.338(h)(10)–1(c)(2) 
for special rules concerning section 
338(h)(10) elections in certain multi- 
step transactions. 

(ii) The following examples illustrate 
this paragraph (c)(1): 

Example 1. On January 1 of Year 1, P pur-
chases 100 percent of the outstanding com-
mon stock of T. On June 1 of Year 1, P sells 
the T stock to an unrelated person. Assum-
ing that P is considered for tax purposes as 
the purchaser of the T stock, P remains eli-
gible, after June 1 of Year 1, to make a sec-
tion 338 election for T that results in a 
deemed asset sale of T’s assets on January 1 
of Year 1. 

Example 2. On January 1 of Year 1, P makes 
a qualified stock purchase of T. On that date, 
T owns the stock of T1. On March 1 of Year 
1, T sells the T1 stock to an unrelated per-
son. On April 1 of Year 1, P makes a section 
338 election for T. Notwithstanding that the 
T1 stock was sold on March 1 of Year 1, the 
section 338 election for T on April 1 of Year 
1 results in a qualified stock purchase by T 
of T1 on January 1 of Year 1. See paragraph 
(b)(4)(i) of this section. 

(2) Post-acquisition elimination of the 
purchasing corporation. An election 
under section 338 may be made for tar-
get after the acquisition of assets of 
the purchasing corporation by another 
corporation in a transaction described 
in section 381(a), provided that the pur-
chasing corporation is considered for 
tax purposes as the purchaser of the 
target stock. The acquiring corpora-
tion in the section 381(a) transaction 
may make an election under section 
338 for target. 

(d) Consequences of post-acquisition 
elimination of target where section 338 
election not made—(1) Scope. The rules 
of this paragraph (d) apply to the 
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transfer of target assets to the pur-
chasing corporation (or another mem-
ber of the same affiliated group as the 
purchasing corporation) (the trans-
feree) following a qualified stock pur-
chase of target stock, if the purchasing 
corporation does not make a section 
338 election for target. Notwith-
standing the rules of this paragraph 
(d), section 354(a) (and so much of sec-
tion 356 as relates to section 354) can-
not apply to any person other than the 
purchasing corporation or another 
member of the same affiliated group as 
the purchasing corporation unless the 
transfer of target assets is pursuant to 
a reorganization as determined without 
regard to this paragraph (d). 

(2) Continuity of interest. By virtue of 
section 338, in determining whether the 
continuity of interest requirement of 
§ 1.368–1(b) is satisfied on the transfer of 
assets from target to the transferee, 
the purchasing corporation’s target 
stock acquired in the qualified stock 
purchase represents an interest on the 
part of a person who was an owner of 
the target’s business enterprise prior 
to the transfer that can be continued 
in a reorganization. 

(3) Control requirement. By virtue of 
section 338, the acquisition of target 
stock in the qualified stock purchase 
will not prevent the purchasing cor-
poration from qualifying as a share-
holder of the target transferor for the 
purpose of determining whether, imme-
diately after the transfer of target as-
sets, a shareholder of the transferor is 
in control of the corporation to which 
the assets are transferred within the 
meaning of section 368(a)(1)(D). 

(4) Solely for voting stock requirement. 
By virtue of section 338, the acquisition 
of target stock in the qualified stock 
purchase for consideration other than 
voting stock will not prevent the sub-
sequent transfer of target assets from 
satisfying the solely for voting stock 
requirement for purposes of deter-
mining if the transfer of target assets 
qualifies as a reorganization under sec-
tion 368(a)(1)(C). 

(5) Example. The following example il-
lustrates this paragraph (d): 

Example. (i) Facts. P, T, and X are domestic 
corporations. T and X each operate a trade 
or business. A and K, individuals unrelated 
to P, own 85 and 15 percent, respectively, of 

the stock of T. P owns all of the stock of X. 
The total adjusted basis of T’s property ex-
ceeds the sum of T’s liabilities plus the 
amount of liabilities to which T’s property is 
subject. P purchases all of A’s T stock for 
cash in a qualified stock purchase. P does 
not make an election under section 338(g) 
with respect to its acquisition of T stock. 
Shortly after the acquisition date, and as 
part of the same plan, T merges under appli-
cable state law into X in a transaction that, 
but for the question of continuity of inter-
est, satisfies all the requirements of section 
368(a)(1)(A). In the merger, all of T’s assets 
are transferred to X. P and K receive X stock 
in exchange for their T stock. P intends to 
retain the stock of X indefinitely. 

(ii) Status of transfer as a reorganization. By 
virtue of section 338, for the purpose of deter-
mining whether the continuity of interest 
requirement of § 1.368–1(b) is satisfied, P’s T 
stock acquired in the qualified stock pur-
chase represents an interest on the part of a 
person who was an owner of T’s business en-
terprise prior to the transfer that can be 
continued in a reorganization through P’s 
continuing ownership of X. Thus, the con-
tinuity of interest requirement is satisfied 
and the merger of T into X is a reorganiza-
tion within the meaning of section 
368(a)(1)(A). Moreover, by virtue of section 
338, the requirement of section 368(a)(1)(D) 
that a target shareholder control the trans-
feree immediately after the transfer is satis-
fied because P controls X immediately after 
the transfer. In addition, all of T’s assets are 
transferred to X in the merger and P and K 
receive the X stock exchanged therefor in 
pursuance of the plan of reorganization. 
Thus, the merger of T into X is also a reorga-
nization within the meaning of section 
368(a)(1)(D). 

(iii) Treatment of T and X. Under section 
361(a), T recognizes no gain or loss in the 
merger. Under section 362(b), X’s basis in the 
assets received in the merger is the same as 
the basis of the assets in T’s hands. X suc-
ceeds to and takes into account the items of 
T as provided in section 381. 

(iv) Treatment of P. By virtue of section 338, 
the transfer of T assets to X is a reorganiza-
tion. Pursuant to that reorganization, P ex-
changes its T stock solely for stock of X, a 
party to the reorganization. Because P is the 
purchasing corporation, section 354 applies 
to P’s exchange of T stock for X stock in the 
merger of T into X. Thus, P recognizes no 
gain or loss on the exchange. Under section 
358, P’s basis in the X stock received in the 
exchange is the same as the basis of P’s T 
stock exchanged therefor. 

(v) Treatment of K. Because K is not the 
purchasing corporation (or an affiliate there-
of), section 354 cannot apply to K’s exchange 
of T stock for X stock in the merger of T 
into X unless the transfer of T’s assets is 
pursuant to a reorganization as determined 
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without regard to this paragraph (d). Under 
general principles of tax law applicable to re-
organizations, the continuity of interest re-
quirement is not satisfied because P’s stock 
purchase and the merger of T into X are pur-
suant to an integrated transaction in which 
A, the owner of 85 percent of the stock of T, 
received solely cash in exchange for A’s T 
stock. See, e.g., § 1.368–1(e)(1)(i); Yoc Heating 
v. Commissioner, 61 T.C. 168 (1973); Kass v. 
Commissioner, 60 T.C. 218 (1973), aff’d, 491 F.2d 
749 (3d Cir. 1974). Thus, the requisite con-
tinuity of interest under § 1.368–1(b) is lack-
ing and section 354 does not apply to K’s ex-
change of T stock for X stock. K recognizes 
gain or loss, if any, pursuant to section 
1001(c) with respect to its T stock. 

[T.D. 8940, 66 FR 9929, Feb. 13, 2001; 66 FR 
17363, Mar. 30, 2001, as amended by T.D. 9071, 
68 FR 40768, July 9, 2003; T.D. 9271, 71 FR 
38075, July 5, 2006] 

§ 1.338–4 Aggregate deemed sale price; 
various aspects of taxation of the 
deemed asset sale. 

(a) Scope. This section provides rules 
under section 338(a)(1) to determine the 
aggregate deemed sale price (ADSP) for 
target. ADSP is the amount for which 
old target is deemed to have sold all of 
its assets in the deemed asset sale. 
ADSP is allocated among target’s as-
sets in accordance with § 1.338–6 to de-
termine the amount for which each 
asset is deemed to have been sold. 
When a subsequent increase or decrease 
is required under general principles of 
tax law with respect to an element of 
ADSP, the redetermined ADSP is allo-
cated among target’s assets in accord-
ance with § 1.338–7. This § 1.338–4 also 
provides rules regarding the recogni-
tion of gain or loss on the deemed sale 
of target affiliate stock. Notwith-
standing section 338(h)(6)(B)(ii), stock 
held by a target affiliate in a foreign 
corporation or in a corporation that is 
a DISC or that is described in section 
1248(e) is not excluded from the oper-
ation of section 338. 

(b) Determination of ADSP—(1) General 
rule. ADSP is the sum of— 

(i) The grossed-up amount realized on 
the sale to the purchasing corporation 
of the purchasing corporation’s re-
cently purchased target stock (as de-
fined in section 338(b)(6)(A)); and 

(ii) The liabilities of old target. 
(2) Time and amount of ADSP—(i) 

Original determination. ADSP is ini-
tially determined at the beginning of 

the day after the acquisition date of 
target. General principles of tax law 
apply in determining the timing and 
amount of the elements of ADSP. 

(ii) Redetermination of ADSP. ADSP is 
redetermined at such time and in such 
amount as an increase or decrease 
would be required, under general prin-
ciples of tax law, for the elements of 
ADSP. For example, ADSP is redeter-
mined because of an increase or de-
crease in the amount realized for re-
cently purchased stock or because li-
abilities not originally taken into ac-
count in determining ADSP are subse-
quently taken into account. Increases 
or decreases with respect to the ele-
ments of ADSP result in the realloca-
tion of ADSP among target’s assets 
under § 1.338–7. 

(iii) Example. The following example 
illustrates this paragraph (b)(2): 

Example. In Year 1, T, a manufacturer, pur-
chases a customized delivery truck from X 
with purchase money indebtedness having a 
stated principal amount of $100,000. P ac-
quires all of the stock of T in Year 3 for 
$700,000 and makes a section 338 election for 
T. Assume T has no liabilities other than its 
purchase money indebtedness to X. In Year 
4, when T is neither insolvent nor in a title 
11 case, T and X agree to reduce the amount 
of the purchase money indebtedness to 
$80,000. Assume further that the reduction 
would be a purchase price reduction under 
section 108(e)(5). T and X’s agreement to re-
duce the amount of the purchase money in-
debtedness would not, under general prin-
ciples of tax law that would apply if the 
deemed asset sale had actually occurred, 
change the amount of liabilities of old target 
taken into account in determining its 
amount realized. Accordingly, ADSP is not 
redetermined at the time of the reduction. 
See § 1.338–5(b)(2)(iii) Example 1 for the effect 
on AGUB. 

(c) Grossed-up amount realized on the 
sale to the purchasing corporation of the 
purchasing corporation’s recently pur-
chased target stock—(1) Determination of 
amount. The grossed-up amount real-
ized on the sale to the purchasing cor-
poration of the purchasing corpora-
tion’s recently purchased target stock 
is an amount equal to— 

(i) The amount realized on the sale to 
the purchasing corporation of the pur-
chasing corporation’s recently pur-
chased target stock determined as if 
the selling shareholder(s) were required 
to use old target’s accounting methods 
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