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2006) apply. See paragraph (r)(2)(iii) of 
this section for the ability to apply the 
rules of this section with respect to 
gain recognition agreements filed for 
taxable years ending before March 13, 
2009. 

(ii) Transfers occurring before March 
13, 2009. For matters covered in this 
section for periods before March 13, 
2009 but on or after March 7, 2007, the 
corresponding rules of § 1.367(a)–8T (see 
26 CFR part 1, revised April 1, 2007) 
apply. For matters covered in this sec-
tion for periods before March 7, 2007 
but on or after July 20, 1998, the cor-
responding rules of § 1.367(a)–8 (see 26 
CFR part 1, revised April 1, 2006) apply. 
For matters covered in this section for 
periods before July 20, 1998, the cor-
responding rules of § 1.367(a)–3T(g) (see 
26 CFR part 1, revised April 1, 1998) and 
Notice 87–85 (1987–2 CB 395) apply. In 
addition, if a U.S. transferor entered 
into a gain recognition agreement for 
transfers before July 20, 1998, then the 
rules of § 1.367(a)–3T(g) (see 26 CFR part 
1, revised April 1, 1998) continue to 
apply in lieu of this section in the 
event of any direct or indirect non-
recognition transfer of the same prop-
erty. See also, § 1.367(a)–3(h). 

(2) Applicability to transfers occurring 
before March 13, 2009 March 13, 2009—(i) 
General rule. Taxpayers may apply the 
rules of this regulation § 1.367(a)–8 that 
were not included in § 1.367(a)–8T (see 26 
CFR part 1, revised April 1, 2007), to 
gain recognition agreements filed with 
respect to transfers of stock or securi-
ties for all open taxable years, if done 
consistently to all transfers. A U.S. 
transferor subject to section 877 and 
§ 1.367(a)–8T(d)(6) shall not apply the 
rules of this regulation to reach a con-
trary result. A taxpayer that failed to 
file a gain recognition agreement for a 
transfer, or to comply materially with 
any requirement of this section with 
respect to an existing gain recognition 
agreement, must obtain relief for rea-
sonable cause for such failure under 
§ 1.367(a)–8T(e)(10) before applying the 
rules of this regulation § 1.367(a)–8 that 
were not included in § 1.367(a)–8T as 
permitted by this paragraph (r)(2). See 
paragraph (q)(2) of this section, Exam-
ples 24 and 25 for illustrations of the 
rule provided by this paragraph 
(r)(2)(i). 

(ii) Taxable years ending before March 
13, 2009. Notwithstanding the require-
ments of § 1.367(a)–8(d), any gain rec-
ognition agreement or other filing re-
quired by reason of electing to apply 
the rules of this regulation § 1.367(a)–8 
that were not included in § 1.367(a)–8T, 
as permitted by this paragraph (r)(2), 
for a taxable year ending before March 
13, 2009 shall be considered filed in ac-
cordance with the requirements of 
§ 1.367(a)–8(d), provided the gain rec-
ognition agreement or other filing is 
attached to an original or amended re-
turn for such taxable year. An amended 
return required to be filed by reason of 
electing to apply the rules of this regu-
lation § 1.367(a)–8 that were not in-
cluded in § 1.367(a)–8T, as permitted by 
this paragraph (r)(2), must be filed on 
or before August 10, 2009. A taxpayer 
that wishes to apply the rules of this 
regulation § 1.367(a)–8 that were not in-
cluded in § 1.367(a)–8T, as permitted by 
this paragraph (r)(2), but that fails to 
meet the filing requirement described 
in the preceding sentence must request 
relief for reasonable cause under para-
graph (p) of this section. 

(iii) Taxable years ending after effective 
date. A taxpayer that entered into a 
gain recognition agreement to which 
§ 1.367(a)–8T (see 26 CFR part 1, revised 
April 1, 2007) applies may apply the 
rules of this section in a tax year end-
ing on or after March 13, 2009 by at-
taching the agreement, certification, 
or other information related to such 
gain recognition agreement that the 
rules of this section require in accord-
ance with the rules of this section and 
with the time and manner rules pro-
vided in § 1.367(a)–8(d). 

[T.D. 9446, 74 FR 6960, Feb. 11, 2009; 74 FR 
10175, Mar. 10, 2009, as amended at T.D. 9446, 
74 FR 13340, Mar. 27, 2009] 

§ 1.367(a)–9T Treatment of deemed sec-
tion 351 exchanges pursuant to sec-
tion 304(a)(1) (temporary). 

(a) Scope and general rule. This sec-
tion applies to the extent that, pursu-
ant to section 304(a)(1), a United States 
person is treated as transferring stock 
of a domestic or foreign corporation to 
a foreign corporation (foreign acquir-
ing corporation) in exchange for stock 
of the foreign acquiring corporation in 
a transaction to which section 351(a) 
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applies (deemed section 351 exchange). 
Except to the extent provided in para-
graph (b) of this section, a transfer of 
stock by a United States person to a 
foreign acquiring corporation in a 
deemed section 351 exchange is not sub-
ject to section 367(a)(1). 

(b) Special rule. Notwithstanding 
paragraph (a) of this section, if the dis-
tribution received by the United States 
person in redemption of the stock of 
the foreign acquiring corporation 
deemed issued in the deemed section 
351 exchange is applied against and re-
duces (in whole or in part), pursuant to 
section 301(c)(2), the basis of stock of 
the foreign acquiring corporation held 
by the United States person other than 
the stock deemed issued in the deemed 
section 351 exchange, the United States 
person shall recognize gain pursuant to 
this paragraph (b). The exceptions de-
scribed in § 1.367(a)–3(b)(1) and (c)(1) 
shall not apply to a transfer of stock 
described in paragraph (a) of this sec-
tion. The amount of gain recognized by 
a United States person pursuant to this 
paragraph (b) shall equal the amount, 
if any, by which— 

(1) The gain realized by the United 
States person with respect to the 
transferred stock in connection with 
the deemed section 351 exchange ex-
ceeds; 

(2) The amount of the distribution re-
ceived by the United States person in 
redemption of the stock of the foreign 
acquiring corporation deemed issued in 
the deemed section 351 exchange that is 
treated as a dividend under section 
301(c)(1) and included in gross income 
by the United States person. 

(c) Ordering rule. For purposes of 
paragraph (b)(1) of this section, the 
amount of gain realized by the United 
States person in connection with the 
deemed section 351 exchange shall be 
determined without regard to the 
amount of gain recognized by the 
United States person under paragraph 
(b) of this section. 

(d) Allocation of recognized gain. Gain 
recognized by a United States person 
pursuant to paragraph (b) of this sec-
tion shall be treated as recognized with 
respect to the stock transferred in the 
deemed section 351 exchange in propor-
tion to the amount of gain realized by 
the United States person with respect 

to such stock. See § 1.367(a)–1T(b)(4) for 
additional rules on the character, 
source, and adjustments relating to 
gain recognized under section 367(a). 

(e) Example. The following example 
illustrates the rules of this section: 

Example. (i) Facts. (A) USP, a domestic cor-
poration, wholly owns FC1 and FC2, each a 
foreign corporation. USP, FC1 and FC2 use a 
calendar taxable year. The FC1 stock has a 
$40x basis and $100x fair market value. The 
FC2 stock has a $100x basis and $100x fair 
market value. As of December 31, year 1, FC1 
has zero earnings and profits, and FC2 has 
$20x earnings and profits. On December 31, 
year 1, in a transaction described in section 
304(a)(1), USP sells the FC1 stock to FC2 for 
$100x cash. 

(B) Because USP wholly owns FC1 before 
the transactions and is treated, under sec-
tion 318, as indirectly owning 100% of the 
FC1 stock after the transfer, under section 
304(a)(1), USP and FC2 are treated in the 
same manner as if USP contributed the FC1 
stock to FC2 in a deemed section 351 ex-
change in exchange solely for $100x of FC2 
stock, and then FC2 redeemed for $100x cash 
its stock deemed issued to USP. Because 
USP wholly owns FC1 before the sale and is 
treated as owning 100% of FC1 after the sale, 
section 302(a) does not apply to the redemp-
tion. Instead, under section 302(d), the re-
demption is treated as a distribution to 
which section 301 applies. Pursuant to sec-
tion 304(b)(2), $20x of the distribution is 
treated as a dividend from FC2. With respect 
to the remaining $80x, USP takes the posi-
tion that $40x is applied against and reduces 
the basis of the FC2 stock issued in the 
deemed section 351 exchange, and $40x is ap-
plied against and reduces the basis of the 
FC2 stock held by USP prior to (and after) 
the transaction. 

(ii) Analysis. Under paragraph (b) of this 
section, USP must recognize gain of $40x on 
its transfer of the FC1 stock to FC2 in the 
deemed section 351 exchange (the amount by 
which the $60x gain realized by USP on the 
deemed section 351 exchange with respect to 
the F1 stock exceeds the $20x dividend inclu-
sion). Pursuant to paragraph (b) of this sec-
tion, the exception under § 1.367(a)–3(b) is not 
available to the transfer of the FC1 stock by 
USP to FC2 in the deemed section 351 ex-
change. Thus, USP cannot avoid gain rec-
ognition under paragraph (b) of this section 
by entering into a gain recognition agree-
ment with respect to its transfer of the FC1 
stock to FC2 in the deemed section 351 ex-
change. Under paragraph (d) of this section, 
the $40x gain recognized is allocated among 
the shares of FC1 stock transferred to FC2 in 
the deemed section 351 exchange in propor-
tion to the gain realized by USP on the 
transfer of such shares. Under paragraph (c) 
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of this section, the application of paragraph 
(b) of this section is determined prior to tak-
ing into account the $40x increase to the 
basis of the FC1 stock transferred by USP. 
Under section 362, the basis of the FC1 stock 
in the hands of FC2 is increased by $40x, the 
amount of gain recognized by the USP on the 
transfer of the FC1 stock under paragraph (b) 
of this section. Under section 358, the basis 
of the FC2 stock received by USP in the 
deemed section 351 exchange is similarly in-
creased by $40x. See § 1.367(a)–1T(b)(4). The 
$40x increase to the basis of the FC2 stock is 
taken into account before determining the 
consequences of the redemption of such 
stock under section 304(a)(1). 

(f) Effective/applicability date. This 
section applies to transfers occurring 
on or after February 10, 2009. See 
§ 1.367(a)–3(a), as contained in 26 CFR 
part 1 revised as of April 1, 2008, for 
transfers occurring on or after Feb-
ruary 21, 2006, and before February 10, 
2009. 

(g) Expiration date. This section ex-
pires on or before February 10, 2012. 

[T.D. 9444, 74 FR 6826, Feb. 11, 2009; 74 FR 
10175, Mar. 10, 2009] 
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