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property directly to the foreign cor-
poration. A U.S. person shall be pre-
sumed to have transferred intangible 
property for a principal purpose of 
avoiding the effect of section 367(d) if 
the property is transferred to the do-
mestic corporation less than two years 
prior to the transfer of the stock of 
that domestic corporation to a foreign 
corporation. The presumption created 
by the previous sentence may be rebut-
ted by clear evidence that the subse-
quent transfer of the stock of the do-
mestic transferee corporation was not 
contemplated at the time the intan-
gible property was transferred to that 
corporation and that avoidance of sec-
tion 367(d) and the rules of this section 
was not a principal purpose of the 
transaction. A transfer may have more 
than one principal purpose. 

(h) Related person. For purposes of 
this section, persons are considered to 
be related if— 

(1) They are partners or partnerships 
described in section 707(b)(1) of the 
Code; or 

(2) They are related within the mean-
ing of section 267 (b), (c), and (f) of the 
Code, except that— 

(i) ‘‘10 percent or more’’ shall be sub-
stituted for ‘‘more than 50 percent’’ 
each place it appears; and 

(ii) Section 1563 shall apply (for pur-
poses of section 267(d)), without regard 
to section 1563(b)(2). 

(i) Effective date. Except as specifi-
cally provided to the contrary else-
where in this section, this section ap-
plies to transfers occurring after De-
cember 31, 1984. 

[T.D. 8087, 51 FR 17953, May 16, 1986, as 
amended by T.D. 8770, 63 FR 33568, June 19, 
1998] 

§ 1.367(e)–0 Outline of §§ 1.367(e)–1 and 
1.367(e)–2. 

This section lists captioned para-
graphs contained in §§ 1.367(e)–1 and 
1.367(e)–2 as follows: 

§ 1.367(e)–1 Distributions described in section 
367(e)(1). 

(a) Purpose and scope. 
(b) Gain recognition. 
(1) General rule. 
(2) Stock owned through partnerships, dis-

regarded entities, trusts, and estates. 
(3) Gain computation. 
(4) Treatment of distributee. 

(c) Nonrecognition of gain. 
(d) Determining whether distributees are 

qualified U.S. persons. 
(1) General rule—presumption of foreign 

status. 
(2) Non-publicly traded distributing cor-

porations. 
(3) Publicly traded distributing corpora-

tions. 
(i) Five percent shareholders. 
(ii) Other distributees. 
(4) Qualified exchange or other market. 
(e) Reporting under section 6038B. 
(f) Effective date. 

§ 1.367(e)–2 Distributions described in section 
367(e)(2). 

(a) Purpose and scope. 
(1) In general. 
(2) Nonapplicability of section 367(a). 
(b) Distribution by a domestic corporation. 
(1) General rule. 
(i) Recognition of gain and loss. 
(ii) Operating rules. 
(A) General rule. 
(B) Overall loss limitation. 
(1) Overall loss limitation rule. 
(2) Example. 
(C) Special rules for built-in gains and 

losses attributable to property received in 
liquidations and reorganizations. 

(iii) Distribution of partnership interest. 
(A) General rule. 
(B) Gain or loss calculation. [Reserved] 
(C) Basis adjustments. 
(D) Publicly traded partnerships. 
(2) Exceptions. 
(i) Distribution of property used in a U.S. 

trade or business. 
(A) Conditions for nonrecognition. 
(B) Qualifying property. 
(C) Required statement. 
(1) Declaration and certification. 
(2) Property description. 
(3) Distributee identification. 
(4) Treaty benefits waiver. 
(5) Statute of limitations extension. 
(D) Failure to file statement. 
(E) Operating rules. 
(1) Gain or loss recognition by the foreign 

distributee corporation. 
(i) Taxable dispositions. 
(ii) Other triggering events. 
(2) Gain recognition by the domestic liqui-

dating corporation. 
(i) General rule. 
(ii) Amended return. 
(iii) Interest. 
(iv) Joint and several liability. 
(3) Schedule for property no longer used in 

a U.S. trade or business. 
(4) Nontriggering events. 
(i) Conversions, certain exchanges, and 

abandonment. 
(ii) Amendment to Master Property De-

scription 
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(5) Nontriggering transfers to qualified 
transferees. 

(ii) Distribution of certain U.S. real prop-
erty interests. 

(iii) Distribution of stock of domestic sub-
sidiary corporations. 

(A) Conditions for nonrecognition. 
(B) Exceptions when the liquidating cor-

poration is a U.S. real property holding cor-
poration. 

(C) Anti-abuse rule. 
(D) Required statement. 
(3) Other consequences. 
(i) Distributee basis in property. 
(ii) Reporting under section 6038B. 
(iii) Other rules. 
(c) Distribution by a foreign corporation. 
(1) General rule—gain and loss not recog-

nized. 
(2) Exceptions. 
(i) Property used in a U.S. trade or busi-

ness. 
(A) General rule. 
(B) Ten-year active U.S. business excep-

tion. 
(C) Required statement. 
(D) Operating rules. 
(ii) Property formerly used in a U.S. trade 

or business. 
(3) Other consequences. 
(i) Distributee basis in property. 
(ii) Other rules. 
(d) Anti-abuse rule. 
(e) Effective date. 

[T.D. 8834, 64 FR 43075, Aug. 9, 1999] 

§ 1.367(e)–1 Distributions described in 
section 367(e)(1). 

(a) Purpose and scope. This section 
provides rules for recognition (and non-
recognition) of gain by a domestic cor-
poration (distributing corporation) on 
a distribution of stock or securities of 
a corporation (controlled corpora-
tion) to foreign persons that is de-
scribed in section 355. Paragraph (b) of 
this section contains the general rule 
that gain is recognized on the distribu-
tion to the extent stock or securities of 
controlled are distributed to foreign 
persons. Paragraph (c) of this section 
provides an exception to the gain rec-
ognition rule for distributions of stock 
or securities of a domestic corporation. 
Paragraph (d) of this section contains 
rules for determining whether 
distributees of stock or securities in a 
section 355 distribution are qualified 
U.S. persons. Paragraph (e) of this sec-
tion cross-references section 6038B for 
certain reporting obligations. Finally, 
paragraph (f) of this section specifies 
the effective date of this section. 

(b) Gain recognition—(1) General rule. 
If a domestic corporation makes a dis-
tribution of stock or securities of a 
corporation that qualifies for non-
recognition under section 355 to a per-
son who is not a qualified U.S. person, 
then, except as provided in paragraph 
(c) of this section, the distributing cor-
poration shall recognize gain (but not 
loss) on the distribution under section 
367(e)(1). A distributing corporation 
shall not recognize gain under this sec-
tion with respect to a section 355 dis-
tribution to a qualified U.S. person. 
For purposes of this section, a qualified 
U.S. person is— 

(A) A citizen or resident of the 
United States; or 

(B) A domestic corporation. 
(2) Stock owned through partnerships, 

disregarded entities, trusts, and estates. 
For purposes of this section, distrib-
uting corporation stock or securities 
owned by or for a partnership (whether 
foreign or domestic) are owned propor-
tionately by its partners. A partner’s 
proportionate share of the stock or se-
curities of the distributing corporation 
shall be equal to the partner’s distribu-
tive share of the gain that would have 
been recognized had the partnership 
sold the stock or securities (at a tax-
able gain) immediately before the dis-
tribution. The partner’s distributive 
share of gain shall be determined under 
the rules and principles of sections 701 
through 761 and the regulations there-
under. For purposes of this section, 
stock or securities owned by or for an 
entity that is disregarded as an entity 
separate from its owner (disregarded 
entity) under § 301.7701–3 of this chapter 
are owned directly by the owner of 
such disregarded entity. For purposes 
of this section, stock or securities 
owned by or for a trust or estate 
(whether foreign or domestic) are 
owned proportionately by the persons 
who would be treated as owning such 
stock or securities under section 
318(a)(2)(A) and (B). In applying section 
318(a)(2)(B)(i), if a trust includes inter-
ests that are not actuarially ascertain-
able, all such interests shall be consid-
ered to be owned by foreign persons. In 
a case where an interest holder in a 
partnership, a disregarded entity, 
trust, or estate that (directly or indi-
rectly) owns stock of the distributing 
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