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K Corporation deducted exploration expendi-
tures of $100,000 which it made in such year. 
K Corporation had made no exploration ex-
penditures in any preceding taxable year. On 
December 31, 1954, K Corporation transferred 
all its assets to L Corporation in a reorga-
nization to which section 381(a) applies, no 
gain being recognized to the transferor cor-
poration on the transfer. Assuming that L 
Corporation has not deducted or deferred ex-
ploration expenditures in any preceding tax-
able year, L Corporation may deduct or defer 
exploration expenditures (up to $100,000) in 
accordance with section 615 for any one tax-
able year ending after December 31, 1954, and 
beginning before July 7, 1960, in view of the 
4-year limitation. However, if L Corporation 
does not deduct or defer exploration expendi-
tures in that period, then for taxable years 
beginning after July 6, 1960 (the 4-year limi-
tation not applying), L Corporation is enti-
tled to deduct or defer up to $150,000 (but not 
to exceed $100,000 per year) for exploration 
expenditures made in such years. See para-
graph (b) of § 1.615–4. 

[T.D. 6552, 26 FR 1988, Mar. 8, 1961, as amend-
ed by T.D. 6685, 28 FR 11406, Oct. 24, 1963] 

§ 1.381(c)(11)–1 Contributions to pen-
sion plan, employees’ annuity plans, 
and stock bonus and profit-sharing 
plans. 

(a) Carryover requirement. Section 
381(c)(11) provides that, for purposes of 
determining amounts deductible under 
section 404 for any taxable year, the ac-
quiring corporation shall be considered 
after the date of distribution or trans-
fer to be the distributor or transferor 
corporation in respect of any pension, 
annuity, stock bonus, or profit-sharing 
plan. 

(b) Nature of carryover. (1) Primarily, 
section 381(c)(11) and this section apply 
to the amount of any unused deduc-
tions or excess contributions 
carryovers which, in the absence of the 
transaction causing section 381 to 
apply, would have been available to the 
distributor or transferor corporation 
under section 404. Thus, for example, 
this section applies to unused deduc-
tions under a profit-sharing or stock 
bonus trust which, in accordance with 
the second sentence of section 
404(a)(3)(A) and § 1.404(a)–9, would have 
been available in succeeding taxable 
years to the transferor corporation if 
the transfer of assets to the acquiring 
corporation had not occurred. 

(2) Section 381(c)(11) also permits or 
requires the acquiring corporation to 

be treated as though it were the dis-
tributor or transferor corporation for 
the purpose of satisfying any condi-
tions which would have been required 
of the distributor or transferor cor-
poration in the absence of the distribu-
tion or transfer, so that it may be de-
termined whether the distributor or 
transferor corporation, or the acquir-
ing corporation, is entitled to take a 
deduction under section 404 in respect 
of a trust or plan established by the 
distributor or transferor corporation. 
Thus, for example, in a case when the 
taxable year of the transferor corpora-
tion ends on the date of transfer pursu-
ant to section 381(b)(1), that corpora-
tion is entitled, pursuant to the provi-
sions of section 404(a)(6) and paragraph 
(c) of § 1.404(a)–1, to a deduction in such 
taxable year for a payment to a quali-
fied trust of that corporation made by 
the acquiring corporation after the 
close of such taxable year but within 
the time specified in section 404(a)(6). 
In further illustration, if the transferor 
corporation were to establish a quali-
fied plan, and if the plan were main-
tained as a qualified plan by the ac-
quiring corporation, then any contribu-
tions paid under the plan by the ac-
quiring corporation (other than those 
which are deductible by the transferor 
corporation by reason of section 
404(a)(6)) would be deductible under 
section 404 by the acquiring corpora-
tion even though the plan were exclu-
sively for the benefit of former employ-
ees of the transferor corporation. Also, 
for example, if the transferor corpora-
tion were to adopt an annuity plan dur-
ing its taxable year ending on the date 
of transfer, the acquiring corporation 
would be entitled, subject to the provi-
sions of section 401(b) and § 1.401–5, to 
amend the plan so as to make it retro-
actively satisfy the requirements of 
section 401(a)(3), (4), (5), and (6) for the 
period beginning with the date on 
which the plan was put into effect. 

(c) Taxable year of deduction. The first 
taxable year of the acquiring corpora-
tion in which any amount shall be al-
lowed as a deduction to that corpora-
tion by reason of section 381(c)(11) and 
this section shall be its first taxable 
year ending after the date of distribu-
tion or transfer. 

VerDate Mar<15>2010 09:20 May 02, 2011 Jkt 223087 PO 00000 Frm 00521 Fmt 8010 Sfmt 8010 Y:\SGML\223087.XXX 223087w
w

oo
ds

2 
on

 D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R



512 

26 CFR Ch. I (4–1–11 Edition) § 1.381(c)(11)–1 

(d) Requirements for deductions. (1) In 
order for any amount paid by the ac-
quiring corporation (other than 
amounts deductible under section 
404(a)(5)) to be deductible by the ac-
quiring corporation by reason of this 
section in respect of a trust or 
nontrusteed annuity plan which is es-
tablished by a distributor or transferor 
corporation and maintained by the ac-
quiring corporation, the contributions 
must be paid (or deemed to have been 
paid under section 404(a)(6)) by the ac-
quiring corporation in a taxable year of 
that corporation which ends with or 
within a year of the trust for which it 
is exempt under section 501(a), or, in 
the case of a nontrusteed annuity plan, 
for which it meets the requirements of 
section 404(a)(2). See, however, section 
404(a)(4) and § 1.404(a)–11 for rules relat-
ing to deductions for contributions to 
foreign-situs trusts. The trust or plan 
which is established by the distributor 
or transferor corporation and main-
tained by the acquiring corporation 
may separately satisfy the require-
ments of section 401(a) or section 
404(a)(2) or may, together with other 
trusts or plans of the acquiring cor-
poration, constitute a single plan 
which qualifies under section 401(a) or 
meets the requirements of section 
404(a)(2). 

(2) Excess contributions paid under a 
qualified trust or plan established by 
the transferor or distributor corpora-
tion may be carried over and, subject 
to the applicable limitations, deducted 
by the acquiring corporation in a tax-
able year ending after the date of dis-
tribution or transfer regardless of 
whether the trust is exempt, or the 
plan meets the requirements of section 
404(a)(2), during such taxable year. 
There are, however, special rules for 
computing the limitations on the 
amount of excess contributions which 
are deductible in a taxable year ending 
after the trust or plan has terminated 
(see § 1.404(a)–7, paragraph (e) of 
§ 1.404(a)–9, and paragraph (a) of 
§ 1.404(a)–13). For this purpose, the pen-
sion, annuity, stock bonus, or profit- 
sharing plan of the distributor or 
transferor corporation under which the 
excess contributions were made shall 
be considered continued (and not ter-
minated) by the acquiring corporation 

if, after the date of distribution or 
transfer, the acquiring corporation 
continues the plan as a separate and 
distinct plan of its own which con-
tinues to qualify under section 401(a), 
or to meet the requirements of section 
404(a)(2), or consolidates or replaces 
that plan with a comparable plan. See 
subparagraph (4) of this paragraph for 
rules relating to what constitutes a 
‘‘comparable’’ plan. 

(3) In order for any amount paid by 
the acquiring corporation to be deduct-
ible by the acquiring corporation as an 
unused deduction carried over from a 
qualified profit-sharing or stock bonus 
trust established by a distributor or 
transferor corporation, the acquiring 
corporation must continue such trust 
established by the distributor or trans-
feror corporation as a separate and dis-
tinct trust of its own which continues 
to qualify under section 401(a), or must 
consolidate or replace that trust with a 
comparable trust. In addition, the 
amount paid by the acquiring corpora-
tion will be deductible as an unused de-
duction carried over from the trans-
feror or distributor corporation only if 
it is paid into the profit-sharing or 
stock bonus trust established by the 
transferor or distributor corporation, 
or the comparable trust, in a taxable 
year of the acquiring corporation 
which ends with or within a year of 
such trust (or such comparable trust) 
for which it meets the requirements of 
section 401(a) and is exempt under sec-
tion 501(a). See subparagraph (4) of this 
paragraph for rules relating to what 
constitutes a ‘‘comparable’’ trust. 

(4) For purposes of subparagraphs (2) 
and (3) of this paragraph, a plan under 
which deductions are determined pur-
suant to paragraph (1) or (2) of section 
404(a) shall be considered comparable 
to another plan under which deduc-
tions are determined pursuant to ei-
ther of those paragraphs, and a plan 
under which deductions are determined 
pursuant to paragraph (3) of section 
404(a) shall be considered comparable 
to another plan under which deduc-
tions are determined pursuant to such 
paragraph (3). Thus, a profit-sharing 
plan (which qualifies under section 
401(a)) established by the transferor or 
distributor corporation shall, for pur-
poses of subparagraphs (2) and (3) of 
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this paragraph, be considered termi-
nated if, after the date of distribution 
or transfer, the acquiring corporation 
transfers the funds accumulated under 
the profit-sharing plan into a pension 
plan covering the same employees. In 
such a case, excess contributions paid 
under the profit-sharing plan by the 
distributor or transferor corporation 
may be carried over and deducted by 
the acquiring corporation in a taxable 
year ending after the date of distribu-
tion or transfer subject to the limita-
tions in section 404(a)(3)(A) computed 
in accordance with the rules in para-
graph (e)(2) of § 1.404(a)–9 for computing 
limitations when a profit-sharing plan 
has terminated. On the other hand, un-
used deductions attributable to the 
profit sharing plan may not be carried 
over and used by the acquiring corpora-
tion as a basis for deducting amounts 
contributed by it to the pension plan. 

(e) Effect of consolidation or replace-
ment of plan on prior contributions. If a 
pension, annuity, stock bonus, or prof-
it-sharing plan which was established 
by a distributor or transferor corpora-
tion is terminated after the date of dis-
tribution or transfer because of con-
solidation or replacement with a com-
parable plan of the acquiring corpora-
tion, then the contributions paid to or 
under its plan by the distributor or 
transferor corporation on or before the 
date of distribution or transfer shall 
not be disallowed under section 404 
merely because of the termination of 
the plan which was established by that 
corporation, provided that the termi-
nation does not cause the plan to fail 
to qualify under section 401(a). 

(f) Amounts deductible under section 
404. Section 381(c)(11) and this section 
apply only to amounts which are other-
wise deductible under section 404 and 
the regulations thereunder. See 
§§ 1.404(a)–1 through 1.404(d)–1. Thus, to 
be deductible by reason of this section, 
contributions paid by the acquiring 
corporation must be expenses which 
otherwise satisfy the conditions of sec-
tion 162 (relating to trade or business 
expenses). No deduction shall be al-
lowed by reason of section 381(c)(11) 
and this section for a contribution 
which is allowable under section 162 
but is not allowable under section 404. 
Thus, the acquiring corporation shall 

not be allowed a deduction by reason of 
this section in respect of a plan estab-
lished by a distributor or transferor 
corporation if the contribution would 
not otherwise be deductible under sec-
tion 404 by reason of section 404(c) and 
§ 1.404(c)–1. On the other hand, any un-
used deductions or excess contributions 
of a distributor or transferor corpora-
tion which are carried over from 1939 
Code years shall be deductible by the 
acquiring corporation if the require-
ments of this section, section 404(d), 
and § 1.404(d)–1 are satisfied. 

(g) Cost of past service credits. In com-
puting the cost of past service credits 
under a plan with respect to employees 
of the distributor or transferor cor-
poration, the acquiring corporation 
may include the cost of credits for peri-
ods during which the employees were 
in the service of the distributor or 
transferor corporation. 

(h) Separate carryovers required. The 
excess contributions which are avail-
able to a distributor or transferor cor-
poration under the provisions of sec-
tion 404(a)(1)(D) and section 404(a)(3)(A) 
at the close of the date of distribution 
or transfer and are carried over to the 
acquiring corporation under this sec-
tion shall be kept separate and distinct 
from each other and from any excess 
contributions which are available to 
the distributor or transferor corpora-
tion at that time under the provisions 
of section 404(a)(7) and are carried over 
to the acquiring corporation under this 
section. If there are excess contribu-
tions carried over to the acquiring cor-
poration from more than one trans-
feror or distributor corporation, the ex-
cess contributions of each transferor or 
distributor corporation shall be kept 
separate and distinct from those of the 
other transferor or distributor corpora-
tions and, with respect to each such 
transferor or distributor corporation, 
shall be kept separate and distinct as 
provided in the preceding sentence. 
See, however, paragraph (i) of this sec-
tion for rules for applying the provi-
sions of section 404(a)(3)(A) when the 
acquiring corporation maintains two or 
more profit-sharing or stock bonus 
trusts, one or more of which was estab-
lished by a distributor or transferor 
corporation. The requirements in this 
paragraph shall apply with respect to 
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any excess contributions which are car-
ried over to the acquiring corporation 
from a distributor or transferor cor-
poration under the provisions of sec-
tion 404(d) and this section. 

(i) Limitations applicable to profit-shar-
ing or stock bonus trusts. When contribu-
tions are paid by the acquiring cor-
poration after the date of distribution 
or transfer to two or more profit-shar-
ing or stock bonus trusts, and one or 
more of such trusts was established by 
a distributor or transferor corporation, 
such trusts shall be considered as a sin-
gle trust in applying the provisions of 
section 404(a)(3)(A) under this section. 
Accordingly, in determining its sec-
ondary limitation, and its excess con-
tributions carryover, under section 
404(a)(3)(A) and § 1.404(a)–9 in any tax-
able year ending after the date of dis-
tribution or transfer, the acquiring 
corporation shall take into accounts 
its primary limitations, and the deduc-
tions allowed or allowable to it, for all 
prior years under the limitations pro-
vided in those sections, and also the 
primary limitations of, and deductions 
allowed or allowable to, the distributor 
or transferor corporation or corpora-
tions for all prior years under the limi-
tations provided in those sections. 

(j) Successive carryovers. The provi-
sions of section 381(c)(11) and this sec-
tion shall apply to an acquiring cor-
poration which, in a distribution or 
transfer to which section 381(a) applies 
acquires the assets of a distributor or 
transferor corporation which has pre-
viously acquired the assets of another 
corporation in a transaction to which 
section 381(a) applies, even though, in 
computing an unused deductions or ex-
cess contributions carryover to the sec-
ond acquiring corporation, it is nec-
essary to take into account contribu-
tions paid by, and limitations applica-
ble to, the first distributor or trans-
feror corporation. 

(k) Information to be furnished by ac-
quiring corporation. The acquiring cor-
poration shall furnish such information 
with respect to a plan established by a 
distributor or transferor corporation as 
will, consistently with the principles of 
section 404, establish that the provi-
sions of such section and this section 
apply. For purposes of this section, the 
district director may require any other 

information that he considers nec-
essary to determine deductions allow-
able under section 404 and this section 
or qualification under section 401. Any 
unused deductions or excess contribu-
tions carried over from a distributor or 
transferor corporation pursuant to this 
section shall be properly identified 
with the corporation which would have 
been permitted to use those deductions 
or contributions in the absence of the 
transaction causing section 381 to 
apply. 

(l) Illustration. The application of this 
section may be illustrated by the fol-
lowing example: 

Example. In 1955, X Corporation, which 
makes its return on the basis of the calendar 
year, paid $400,000 to completely fund past 
service credits under a qualified pension plan 
and deducted 10 percent ($40,000) of that cost 
in each of the taxable years 1955, 1956, and 
1957. The pension plan established by X Cor-
poration had an anniversary date of January 
1. On December 31, 1957, on which date the 
undeducted part of the cost amounted to 
$280,000, X Corporation transferred all its as-
sets to Y Corporation in a statutory merger 
to which section 361 applies. Y Corporation, 
which also makes its return on the basis of 
the calendar year, had a qualified pension 
plan and trust which also had an anniversary 
date of January 1. Since Y Corporation had 
many more employees than X Corporation 
on the date of transfer, it covered the former 
employees of X Corporation under its own 
plan. Y Corporation is entitled to deductions 
under section 404(a)(1)(D) and this section in 
1958 and succeeding taxable years, in order of 
time, with respect to the undeducted balance 
of $280,000, to the extent of the difference be-
tween the amount paid and deductible by 
that corporation in each such taxable year 
and the maximum amount deductible by 
that corporation for such taxable year in ac-
cordance with the applicable limitations of 
section 404(a)(1). In computing the maximum 
amount deductible by Y Corporation for 1958 
and 1959 under section 404(a)(1)(C), that cor-
poration may include $40,000 for each year, 
the amount that X Corporation could have 
included for each of those years in com-
puting the maximum amount that would 
have been deductible by X Corporation under 
section 404(a)(1)(C) if the merger had not oc-
curred. Thus, assuming that Y Corporation’s 
appropriate limitation so computed under 
section 404(a)(1)(C) is $1,000,000 (including the 
$40,000 carried over from X Corporation 
under this section) for each of those taxable 
years, and that Y Corporation contributed 
$925,000 to its trust in 1958 and $975,000 in 
1959, then Y Corporation is entitled under 
section 404(a)(1)(D) and this section to deduct 
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in 1958 $75,000, and in 1959 $25,000, of the 
amount ($280,000) carried over from X Cor-
poration. The undeducted balance of such 
amount ($180,000) available to Y Corporation 
on December 31, 1959, would be deductible by 
that corporation in succeeding taxable years 
in accordance with section 404(a)(1)(D) and 
this section. 

[T.D. 6556, 26 FR 2405, Mar. 22, 1961, as amend-
ed by T.D. 7168, 37 FR 5024, Mar. 9, 1972] 

§ 1.381(c)(12)–1 Recovery of bad debts, 
prior taxes, or delinquency 
amounts. 

(a) Carryover requirement. (1) If, as a 
result of a distribution or transfer to 
which section 381(a) applies, the acquir-
ing corporation is entitled to the re-
covery of a bad debt, prior tax, or de-
linquency amount on account of which 
a deduction or credit was allowed to a 
distributor or transferor corporation 
for a prior taxable year, and such debt, 
tax, or amount is recovered by the ac-
quiring corporation after the date of 
distribution or transfer, then under the 
provisions of section 381(c)(12) the ac-
quiring corporation is required to in-
clude in its gross income for the tax-
able year of recovery the same amount 
of income attributable to the recovery 
as the distributor or transferor cor-
poration would have been required to 
include under section 111 and the regu-
lations thereunder had the distribution 
or transfer not occurred. 

(2) The rule prescribed by paragraph 
(a)(1) of this section and by section 
381(c)(12) with respect to bad debts, 
prior taxes, and delinquency amounts 
applies equally with respect to the re-
covery by the acquiring corporation of 
all other losses, expenditures, and ac-
cruals made on the basis of deductions 
from the gross income of a distributor 
or transferor corporation for prior tax-
able years, including war losses re-
ferred to in section 127 of the Internal 
Revenue Code of 1939, but not including 
deductions with respect to deprecia-
tion, depletion, amortization, or amor-
tizable bond premiums. An item which 
is not a ‘‘section 111 item’’ for purposes 
of the regulations under section 111 is 
not subject to the provisions of section 
381(c)(12). The provisions of section 
111(c) shall be applied with respect to a 
recovery by the acquiring corporation 
in the same manner as they would have 

been applied by the distributor or 
transferor corporation. 

(b) Amount of recovery exclusion allow-
able for year of recovery. For the year of 
any recovery by the acquiring corpora-
tion, the amount of the recovery exclu-
sion for the original taxable year shall 
be determined in accordance with para-
graph (b) of § 1.111–1. For the purpose of 
this paragraph and section 381(c)(12), 
the recovery exclusion for any year 
with respect to section 111 items of the 
acquiring corporation shall be kept 
separate from the recovery exclusion 
for any year with respect to section 111 
items of each distributor or transferor 
corporation. The recovery by the ac-
quiring corporation of any section 111 
item of such corporation after the date 
of the distribution or transfer shall be 
considered separately from recoveries 
by the acquiring corporation of any 
such item which was deducted or cred-
ited by a distributor or transferor cor-
poration. Any recovery by the acquir-
ing corporation of a section 111 item 
shall be excluded from the gross in-
come of the acquiring corporation to 
the extent of the recovery exclusion (1) 
determined for the original year for 
which that item was deducted or cred-
ited by the specific corporation which 
claimed the deduction or credit and (2) 
reduced by the excludable recoveries 
(whether made by the acquiring cor-
poration, or by the distributor or 
transferor corporation) in intervening 
years with respect to the recovery ex-
clusion of such corporation for such 
original year. There shall be taken into 
account the effect of net operating loss 
carryovers and carrybacks or capital 
loss carryovers. 

(c) Illustration of carryover of recovery 
exclusion—(1) Facts. (i) The application 
of section 381(c)(12) may be illustrated 
by the following example. M and N Cor-
porations are both organized on Janu-
ary 1, 1957, and both corporations com-
pute their taxable income on the basis 
of the calendar year. On December 31, 
1959, M Corporation transfers all its as-
sets to N Corporation in a reorganiza-
tion to which section 381(a) applies. 

(ii) The section 111 items of the two 
corporations for the following taxable 
years are as follows, identification of 
such items being made by an appro-
priate letter: 
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