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that is not exempt from income tax) or
the positions taken by those organiza-
tions has the effect of avoiding or evad-
ing any requirements imposed under
section 401(a), 403(b), or 457(b), or any
applicable section (as defined in sec-
tion 414(t)), or any other provision for
which section 414(c) applies, the Com-
missioner may treat an entity as under
common control with the exempt orga-
nization.

(g) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. (i) Facts. Organization A is a
tax-exempt organization under section
501(c)(3) which owns 80% or more of the total
value of all classes of stock of corporation B,
which is a for profit organization.

(ii) Conclusion. Under paragraph (a) of this
section, this section does not alter the rules
of section 414(b) and (c), so that organization
A and corporation B are under common con-
trol under §1.414(c)-2(b).

Example 2. (i) Facts. Organization M is a
hospital which is a tax-exempt organization
under section 501(c)(3) and organization N is
a medical clinic which is also a tax-exempt
organization under section 501(c)(3). N is lo-
cated in a city and M is located in a nearby
suburb. There is a history of regular coordi-
nation of day-to-day activities between M
and N, including periodic transfers of staff,
coordination of staff training, common
sources of income, and coordination of budg-
et and operational goals. A single section
403(b) plan covers professional and staff em-
ployees of both the hospital and the medical
clinic. While a number of members of the
board of directors of M are also on the board
of directors of N, there is less than 80% over-
lap in board membership. Both organizations
have approximately the same percentage of
employees who are highly compensated and
have appropriate business reasons for being
maintained in separate entities.

(ii) Conclusion. M and N are not under com-
mon control under this section, but, under
paragraph (c) of this section, may chose to
treat themselves as under common control,
assuming both of them act in a manner that
is consistent with that choice for purposes of
§1.403(b)-5(a), sections 401(a), 403(b), and
457(b), and any other applicable section (as
defined in section 414(t)), or any other provi-
sion for which section 414(c) applies.

Example 3. (i) Facts. Organizations O and P
are each tax-exempt organizations under sec-
tion 501(c)(3). Each organization maintains a
qualified plan for its employees, but one of
the plans would not satisfy section 410(b) (or
section 401(a)(4)) if the organizations were
under common control. The two organiza-
tions are closely related and, while the orga-
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nizations have several trustees in common,
the common trustees constitute fewer than
80 percent of the trustees of either organiza-
tion. Organization O has the power to re-
move any of the trustees of P and to select
the slate of replacement nominees.

(ii) Conclusion. Under these facts, pursuant
to paragraphs (b) and (f) of this section, the
Commissioner treats the entities as under
common control.

(h) Applicable date. This section ap-
plies for plan years beginning after De-
cember 31, 2008.

[T.D. 9340, FR 41158, July 26, 2007; 72 FR 54352,
Sept. 25, 2007]

§1.414(c)-6 Effective date.

(a) General rule. Except as provided in
paragraph (b), (c), (e), or (f) of this sec-
tion, the provisions of §1.414(b)-1 and
§§1.414(c)-1 through 1.414 (c)-4 shall
apply for plan years beginning after
September 2, 1974.

(b) Existing plans. In the case of a
plan in existence on January 1, 1974,
unless paragraph (c) of this section ap-
plies, the provisions of ‘§1.414 (b)-1 and
§§1.414(c)-1 through 1.414(c)-4 shall
apply for plan years beginning after
December 31, 1975. For definition of the
term ‘‘existing plan”’, see §1.410(a)-2(c).

(c) Eristing plans electing new provi-
sions. In the case of a plan in existence
on January 1, 1974, for which the plan
administrator makes an election under
§1.410 (a)-2(d), the provisions of
§1.414(b)-1 and §§1.414 (c)-1 through
1.414(c)-4 shall apply to the plan years
elected under §1.410 (a)-2 (d).

(d) Application. For purposes of the
Employee Retirement Income Security
Act of 1974, the provisions of §1.414(b)-
1 and §§1.414(c)-1 through 1.414(c)-4 do
not apply for any period of time before
the plan years described in paragraph
(a), (b), or (c) of this section, whichever
is applicable.

(e) Special rule. Notwithstanding
paragraph (a), (b), or (c) of this section,
§1.414(c)-3 (f) is effective April 1, 1988.

(f) Transitional rule—(1) In general.
The amendments made by T.D. 8179
apply to the plan years or period de-
scribed in paragraphs (a), (b), or (c) of
this section, whichever is applicable.

(2) Exception. In the case of a plan
year or period beginning before March
2, 1988, if an organization—

(i) Is a member of a brother-sister
group of trades or businesses under
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§1.414(e)-1

common control under §11.414(c)-2(c),
as in effect before removal by T.D. 8179
(‘“‘old group”’), for such plan year or pe-
riod, and

(ii) Is not such a member for such
plan year or period because of the
amendments made by such Treasury
decision,
such member (whether or not a cor-
poration) nevertheless will be treated
as a member of such old group for pur-
poses of section 414(c) for that plan
year or period to the extent provided in
§1.1563-1 (d)(2). Also, such member will
be treated as a member of an old group
for all purposes of the Code for such
plan year or period if all the organiza-
tions (whether or not corporations)
that are members of the old group
meet all the requirements of §1.1563—
1(d)(3) with respect to such plan year or
period.

[T.D. 8179, 53 FR 6611, Mar. 2, 1988. Redesig-
nated by T.D. 9340, 72 FR 41158, July 26, 2007]

§1.414(e)-1 Definition of church plan.

(a) General rule. For the purposes of
part I of subchapter D of chapter 1 of
the Code and the regulations there-
under, the term ‘‘church plan’ means a
plan established and at all times main-
tained for its employees by a church or
by a convention or association of
churches (hereinafter included within
the term ‘‘church’) which is exempt
from tax under section 501(a), provided
that such plan meets the requirements
of paragraphs (b) and (if applicable) (c)
of this section. If at any time during
its existence a plan is not a church
plan because of a failure to meet the
requirements set forth in this section,
it cannot thereafter become a church
plan.

(b) Unrelated businesses—(1) In gen-
eral. A plan is not a church plan unless
it is established and maintained pri-
marily for the benefit of employees (or
their beneficiaries) who are not em-
ployed in connection with one or more
unrelated trades or businesses (within
the meaning of section 513).

(2) Establishment or maintenance of a
plan primarily for persons mot employed
in connection with one or more unrelated
trades or businesses. (i) (A) A plan, other
than a plan in existence on September
2, 1974, is established primarily for the
benefit of employees (or their bene-
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ficiaries) who are not employed in con-
nection with one or more unrelated
trades or businesses if on the date the
plan is established the number of em-
ployees employed in connection with
the unrelated trades or businesses eli-
gible to participate in the plan is less
than 50 percent of the total number of
employees of the church eligible to
participate in the plan.

(B) A plan in existence on September
2, 1974, is to be considered established
as a plan primarily for the benefit of
employees (or their beneficiaries) who
are not employed in connection with
one or more unrelated trades or busi-
nesses if it meets the requirements of
both paragraphs (b)(2)(ii) (A) and (B) (if
applicable) in either of its first 2 plan
years ending after September 2, 1974.

(ii) For plan years ending after Sep-
tember 2, 1974, a plan will be considered
maintained primarily for the benefit of
employees of a church who are not em-
ployed in connection with one or more
unrelated trades or businesses if in 4
out of 5 of its most recently completed
plan years—

(A) Less than 50 percent of the per-
sons participating in the plan (at any
time during the plan year) consist of
and in the same year

(B) Less than 50 percent of the total
compensation paid by the employer
during the plan year (if benefits or con-
tributions are a function of compensa-
tion) to employees participating in the
plan is paid to,

employees employed in connection
with an unrelated trade or business.
The determination that the plan is not
a church plan will apply to the second
year (within a 5 year period) for which
the plan fails to meet paragraph
(b)(2)(ii) (A) or (B) (if applicable) and to
all plan years thereafter unless, taking
into consideration all of the facts and
circumstances as described in para-
graph (b)(2)(iii) of this section, the plan
is still considered to be a church plan.
A plan that has not completed 5 plan
years ending after September 2, 1974,
shall be considered maintained pri-
marily for the benefit of employees not
employed in connection with an unre-
lated trade or business unless it fails to
meet paragraphs (b)(2)(ii) (A) and (B) in
at least 2 such plan years.
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