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Example 2. (a) The facts are the same as in
example 1, except that H is the sole propri-
etor of a retail merchandising company,
which has a $10,000 profit during 1977. W exer-
cises no management and control over the
business. In addition, H is a partner in a
wholesale distributing company, and his dis-
tributive share of the partnership profit is
$5,000. Both of these amounts of income are
treated as community income under the
community property laws of country Z, and
under these laws both H and W are treated as
realizing $7,500 of the income. Under the rule
of paragraph (a) (3) and (4) of this section all
$15,000 of the income is treated as the income
of H for U.S. income tax purposes.

(b) If W exercises substantially all of the
management and control over the retail mer-
chandising company, then for U.S. income
tax purposes the $10,000 profit is treated as
the income of W.

Example 3. The facts are the same as in ex-
ample 1, except that H also received $1,000 in
dividends on stock held separately in his
name. Under the community property laws
of country Z the stock is considered to be
community property, the dividends to be
community income, and one-half of the in-
come to be the income of each spouse. Under
the rule of paragraph (a)(6) of this section,
$500 of the dividend income is treated, for
U.S. income tax purposes, as the income of
each spouse.

(b) Definitions and other special rules—
(1) Spouses with different taxable years. A
special rule applies if the nonresident
alien and the United States citizen or
resident spouse of the alien do not have
the same taxable years, as defined in
section 441(b) and the regulations
thereunder. The special rule is as fol-
lows. With respect to the U.S. citizen
or resident spouse, section 879 and this
section shall apply to each taxable
year of the U.S. citizen or resident
spouse for which no election under sec-
tion 6013 (g) or (h) is in effect. With re-
spect to the nonresident alien spouse,
section 879 and this section apply to
each period falling within the consecu-
tive taxable years of the nonresident
alien spouse which coincides with a
taxable year of the U.S. citizen or resi-
dent spouse to which section 879 and
this section apply.

(2) Determination of marital status. For
purposes of this section, marital status
shall be determined under section
143(a).

[T.D. 7670, 456 FR 6928, Jan. 31, 1980]
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§1.881-1 Manner of taxing foreign cor-
porations.

(a) Classes of foreign corporations. For
purposes of the income tax, foreign cor-
porations are divided into two classes,
namely, foreign corporations which at
no time during the taxable year are en-
gaged in trade or business in the
United States and foreign corporations
which, at any time during the taxable
year, are engaged in trade or business
in the United States.

(b) Manner of taxing—(1) Foreign cor-
porations not engaged in U.S. business. A
foreign corporation which at no time
during the taxable year is engaged in
trade or business in the United States
is taxable, as provided in §1.881-2, on
all income received from sources with-
in the United States which is fixed or
determinable annual or periodical in-
come and on other items of income
enumerated under section 881(a). Such
a foreign corporation is also taxable on
certain income from sources within the
United States which, pursuant to
§1.882-2, is treated as effectively con-
nected for the taxable year with the
conduct of a trade or business in the
United States.

(2) Foreign corporations engaged in
U.S. business. A foreign corporation
which at any time during the taxable
year is engaged in trade or business in
the United States is taxable, as pro-
vided in §1.882-1, on all income from
whatever source derived, whether or
not fixed or determinable annual or pe-
riodical income, which is effectively
connected for the taxable year with the
conduct of a trade or business in the
United States. Such a foreign corpora-
tion is also taxable, as provided in
§1.882-1, on income received from
sources within the United States which
is not effectively connected for the tax-
able year with the conduct of a trade
or business in the United States and
consists of (i) fixed or determinable an-
nual or periodical income, or (ii) other
items of income enumerated in section
881(a). A foreign corporation which at
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