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either on a look-through basis or as a 
result of inadequate substantiation 
under the rules of § 1.904–7(f)(4). 

(2) Carryback of unused foreign tax. 
The rules of this paragraph (h)(2) apply 
to any unused foreign taxes that were 
paid or accrued or deemed paid under 
section 902 with respect to a dividend 
from a noncontrolled section 902 cor-
poration paid in a taxable year of the 
noncontrolled section 902 corporation 
ending on or after April 20, 2009, which 
dividends were eligible for look- 
through treatment. See 26 CFR § 1.904– 
2T(h)(2) (revised as of April 1, 2009) for 
rules applicable to such unused foreign 
taxes with respect to a dividend from a 
noncontrolled section 902 corporation 
paid in a taxable year of the noncon-
trolled section 902 corporation begin-
ning after December 31, 2002 and ending 
before April 20, 2009, which dividends 
were eligible for look-through treat-
ment. To the extent any such unused 
foreign taxes are carried back to a 
prior taxable year of a domestic share-
holder, a credit for such taxes shall be 
allowed only to the extent of the excess 
limitation in the same separate cat-
egory or categories to which the re-
lated look-through dividend was as-
signed and not in any separate cat-
egory for dividends from noncontrolled 
section 902 corporations. 

(i) [Reserved] For further guidance, 
see § 1.904–2T(i). 

[T.D. 6789, 29 FR 19244, Dec. 31, 1964, as 
amended by T.D. 7294, 38 FR 33081, Nov. 30, 
1973; T.D. 7292, 38 FR 33292, Dec. 3, 1973; T.D. 
7490, 42 FR 30497, June 15, 1977; T.D. 7961, 49 
FR 26225, June 27, 1984; 49 FR 29594, July 23, 
1984; T.D. 9260, 71 FR 24529, Apr. 25, 2006; T.D. 
9368, 72 FR 72587, Dec. 21, 2007; T.D. 9452, 74 
FR 27877, June 11, 2009] 

§ 1.904–2T Carryback and carryover of 
unused foreign tax (temporary). 

(a) through (h) [Reserved] For further 
guidance, see § 1.904–2(a) through (h). 

(i) Transition rules for carryovers and 
carrybacks of pre-2007 and post-2006 un-
used foreign tax—(1) Carryover of unused 
foreign tax—(i) General rule. For pur-
poses of this paragraph (i), the terms 
post-2006 separate category and pre-2007 
separate category have the meanings set 
forth in § 1.904–7T(g)(1)(ii) and (iii). The 
rules of this paragraph (i)(1) apply to 
reallocate to the taxpayer’s post-2006 
separate categories for general cat-

egory income and passive category in-
come any unused foreign taxes (as de-
fined in § 1.904–2(b)(2)) that were paid or 
accrued or deemed paid under section 
902 with respect to income in a pre-2007 
separate category (other than a cat-
egory described in § 1.904–4(m)). To the 
extent any such unused foreign taxes 
are carried forward to a taxable year 
beginning after December 31, 2006, such 
taxes shall be allocated to the tax-
payer’s post-2006 separate categories to 
which those taxes would have been al-
located if the taxes were paid or ac-
crued in a taxable year beginning after 
December 31, 2006. For example, any 
foreign taxes paid or accrued or 
deemed paid with respect to financial 
services income in a taxable year be-
ginning before January 1, 2007, that are 
carried forward to a taxable year be-
ginning after December 31, 2006, will be 
allocated to the general category be-
cause the financial services income to 
which those taxes relate would have 
been allocated to the general category 
if it had been earned in a taxable year 
beginning after December 31, 2006. 

(ii) Safe harbor. In lieu of applying 
the rules of paragraph (i)(1)(i) of this 
section, a taxpayer may allocate all 
unused foreign taxes in the pre-2007 
separate category for passive income to 
the post-2006 separate category for pas-
sive category income, and allocate all 
other unused foreign taxes described in 
paragraph (i)(1)(i) of this section to the 
post-2006 separate category for general 
category income. 

(2) Carryback of unused foreign tax—(i) 
General rule. The rules of this para-
graph (i)(2) apply to any unused foreign 
taxes that were paid or accrued or 
deemed paid under section 902 with re-
spect to income in a post-2006 separate 
category (other than a category de-
scribed in § 1.904–4(m)). To the extent 
any such unused foreign taxes are car-
ried back to a taxable year beginning 
before January 1, 2007, a credit for such 
taxes shall be allowed only to the ex-
tent of the excess limitation in the pre- 
2007 separate category, or categories, 
to which the taxes would have been al-
located if the taxes were paid or ac-
crued in a taxable year beginning be-
fore January 1, 2007. For example, any 
foreign taxes paid or accrued or 
deemed paid with respect to income in 

VerDate Mar<15>2010 13:13 May 09, 2011 Jkt 223092 PO 00000 Frm 00734 Fmt 8010 Sfmt 8010 Y:\SGML\223092.XXX 223092er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



725 

Internal Revenue Service, Treasury § 1.904–3 

the general category in a taxable year 
beginning after December 31, 2006, that 
are carried back to a taxable year be-
ginning before January 1, 2007, will be 
allocated to the same separate cat-
egories to which the income would 
have been allocated if it had been 
earned in a taxable year beginning be-
fore January 1, 2007. 

(ii) Safe harbor. In lieu of applying 
the rules of paragraph (i)(2)(i) of this 
section, a taxpayer may allocate all 
unused foreign taxes in the post-2006 
separate category for passive category 
income to the pre-2007 separate cat-
egory for passive income, and may allo-
cate all other unused foreign taxes de-
scribed in paragraph (i)(2)(i) of this sec-
tion to the pre-2007 separate category 
for general limitation income. 

(3) Effective/applicability date. This 
paragraph (i) applies to taxable years 
of United States taxpayers beginning 
after December 31, 2006 and ending on 
or after December 21, 2007. 

(4) Expiration date. The applicability 
of this paragraph (i) expires on Decem-
ber 20, 2010. 

[T.D. 9260, 71 FR 24529, Apr. 25, 2006, as 
amended by T.D. 9368, 72 FR 72587, Dec. 21, 
2007; T.D. 9452, 74 FR 27878, June 11, 2009] 

§ 1.904–3 Carryback and carryover of 
unused foreign tax by husband and 
wife. 

(a) In General. This section provides 
rules, in addition to those prescribed in 
§ 1.904–2, for the carryback and carry-
over of the unused foreign tax paid or 
accrued to a foreign country or posses-
sion by a husband and wife making a 
joint return for one or more of the tax-
able years involved in the computation 
of the carryback or carryover. 

(b) Joint unused foreign tax and joint 
excess limitation. In the case of a hus-
band and wife the joint unused foreign 
tax or the joint excess limitation for a 
taxable year for which a joint return is 
made shall be computed on the basis of 
the combined income, deductions, 
taxes, and credit of both spouses as if 
the combined income, deductions, 
taxes, and credit were those of one in-
dividual. 

(c) Continuous use of joint return. If a 
husband and wife make a joint return 
for the current taxable year, and also 
make joint returns for each of the 

other taxable years involved in the 
computation of the carryback or carry-
over of the unused foreign tax to the 
current taxable year, the joint 
carryback or the joint carryover to the 
current taxable year shall be computed 
on the basis of the joint unused foreign 
tax and the joint excess limitations. 

(d) From separate to joint return. If a 
husband and wife make a joint return 
for the current taxable year, but make 
separate returns for all of the other 
taxable years involved in the computa-
tion of the carryback or carryover of 
the unused foreign tax to the current 
taxable year, the separate carrybacks 
or separate carryovers shall be a joint 
carryback or a joint carryover to the 
current taxable year. If for such cur-
rent year the per-country limitation 
applies, then only the unused foreign 
tax for a taxable year of a spouse for 
which the per-country limitation ap-
plied to such spouse may constitute a 
carryover or carryback to the current 
taxable year. If for such current tax-
able year the overall limitation ap-
plies, then only the unused foreign tax 
for a taxable year of a spouse for which 
the overall limitation applied to such 
spouse may constitute a carryover or 
carryback to the current taxable year. 

(e) Amounts carried from or through a 
joint return year to or through a separate 
return year. It is necessary to allocate 
to each spouse his share of an unused 
foreign tax or excess limitation for any 
taxable year for which the spouses filed 
a joint return if— 

(1) The husband and wife file separate 
returns for the current taxable year 
and an unused foreign tax is carried 
thereto from a taxable year for which 
they filed a joint return; 

(2) The husband and wife file separate 
returns for the current taxable year 
and an unused foreign tax is carried to 
such taxable year from a year for 
which they filed separate returns but is 
first carried through a year for which 
they filed a joint return; or 

(3) The husband and wife file a joint 
return for the current taxable year and 
an unused foreign tax is carried from a 
taxable year for which they filed joint 
returns but is first carried through a 
year for which they filed separate re-
turns. 
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