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in paragraph (g)(3)(ii)(B) of this section 
or the interest apportionment safe har-
bor described in paragraph (g)(3)(ii)(C) 
of this section) shall apply to allocate 
post-1986 undistributed earnings (as 
well as deficits and previously-taxed 
earnings, if any) and post-1986 foreign 
income taxes for the pre-2007 pools in 
each pre-2007 separate category of the 
foreign corporation for which the tax-
payer elected to apply a safe harbor 
method in lieu of reconstructing the 
pre-2007 pools. 

(4) Treatment of pre-1987 accumulated 
profits. Any pre-1987 accumulated prof-
its (as defined in § 1.902–1(a)(10)) of a 
noncontrolled section 902 corporation 
or a controlled foreign corporation 
shall be treated in taxable years begin-
ning after December 31, 2006, as if they 
had been accumulated during a period 
in which the rules governing the deter-
mination of post-2006 separate cat-
egories applied. Foreign income taxes 
paid, accrued, or deemed paid with re-
spect to such earnings shall be treated 
as if they were paid, accrued, or 
deemed paid during a period in which 
the rules governing the determination 
of post-2006 separate categories applied 
as well. The taxpayer must substan-
tiate the post-2006 characterization of 
the pre-1987 accumulated profits and 
pre-1987 foreign income taxes in ac-
cordance with the rules of paragraph 
(g)(3) of this section, including the safe 
harbor provisions. Similar rules shall 
apply to characterize any deficits or 
previously-taxed earnings and profits 
described in section 959(c)(1) and (2) 
that are attributable to pre-1987 accu-
mulated profits. 

(5) Treatment of earnings and foreign 
taxes in pre-2007 pools of a lower-tier con-
trolled foreign corporation or noncon-
trolled section 902 corporation. The rules 
of paragraphs (g)(1) through (4) of this 
section apply to post-1986 undistributed 
earnings (as well as deficits and pre-
viously-taxed earnings, if any) and 
post-1986 foreign income taxes in pre- 
2007 pools, and pre-1987 accumulated 
profits and pre-1987 foreign income 
taxes, of a lower-tier controlled foreign 
corporation or noncontrolled section 
902 corporation. 

(6) Effective/applicability date. This 
paragraph (g) shall apply to taxable 
years of United States taxpayers begin-

ning after December 31, 2006 and ending 
on or after December 21, 2007, and to 
taxable years of a foreign corporation 
which end with or within taxable years 
of its domestic corporate shareholder 
beginning after December 31, 2006 and 
ending on or after December 21, 2007. 

(7) Expiration date. The applicability 
of this paragraph (g) expires on Decem-
ber 20, 2010. 

[T.D. 9260, 71 FR 24533, Apr. 25, 2006, as 
amended by T.D. 9368, 72 FR 72590, Dec. 21, 
2007; 73 FR 15063, Mar. 21, 2008; T.D. 9452, 74 
FR 27886, June 11, 2009] 

§ 1.904(b)–0 Outline of regulation pro-
visions. 

This section lists the headings for 
§§ 1.904(b)–1 and 1.904(b)–2. 

§ 1.904(b)–1 Special rules for capital 
gains and losses. 

(a) Capital gains and losses included 
in taxable income from sources outside 
the United States. 

(1) Limitation on capital gain from 
sources outside the United States when 
the taxpayer has net capital losses 
from sources within the United States. 

(i) In general. 
(ii) Allocation of reduction to sepa-

rate categories or rate groups. 
(A) In general. 
(B) Taxpayer with capital gain rate 

differential. 
(2) Exclusivity of rules; no reduction 

by reason of net capital loss from 
sources outside the United States in a 
different separate category. 

(3) Capital losses from sources out-
side the United States in the same sep-
arate category. 

(4) Examples. 
(b) Capital gain rate differential. 
(1) Application of adjustments only if 

capital gain rate differential exists. 
(2) Determination of whether capital 

gain rate differential exists. 
(3) Special rule for certain noncor-

porate taxpayers. 
(c) Rate differential adjustment of 

capital gains. 
(1) Rate differential adjustment of 

capital gains in foreign source taxable 
income. 

(i) In general. 
(ii) Special rule for taxpayers with a 

net long-term capital loss from sources 
within the United States. 
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(iii) Examples. 
(2) Rate differential adjustment of 

capital gains in entire taxable income. 
(d) Rate differential adjustment of 

capital losses from sources outside the 
United States. 

(1) In general. 
(2) Determination of which capital 

gains are offset by net capital losses 
from sources outside the United States. 

(e) Qualified dividend income. 
(1) In general. 
(2) Exception. 
(f) Definitions. 
(1) Alternative tax rate. 
(2) Net capital gain. 
(3) Rate differential portion. 
(4) Rate group. 
(i) Short-term capital gains or losses. 
(ii) Long-term capital gains. 
(iii) Long-term capital losses. 
(5) Terms used in sections 1(h), 904(b) 

or 1222. 
(g) Examples. 
(h) Coordination with section 904(f). 
(1) In general. 
(2) Examples. 
(i) Effective date. 

§ 1.904(b)–2 Special rules for application 
of section 904(b) to alternative minimum 
tax foreign tax credit. 

(a) Application of section 904(b)(2)(B) 
adjustments. 

(b) Use of alternative minimum tax 
rates. 

(1) Taxpayers other than corpora-
tions. 

(2) Corporate taxpayers. 
(c) Effective date. 

[T.D. 9371, 72 FR 72596, Dec. 21, 2007] 

§ 1.904(b)–1 Special rules for capital 
gains and losses. 

(a) Capital gains and losses included in 
taxable income from sources outside the 
United States—(1) Limitation on capital 
gain from sources outside the United 
States when the taxpayer has net capital 
losses from sources within the United 
States—(i) In general. Except as other-
wise provided in this section, for pur-
poses of section 904 and this section, 
taxable income from sources outside 
the United States (in all of the tax-
payer’s separate categories in the ag-
gregate) shall include capital gain net 
income from sources outside the 
United States (determined by consid-

ering all of the capital gain and loss 
items in all of the taxpayer’s separate 
categories in the aggregate) only to the 
extent of capital gain net income from 
all sources. Thus, capital gain net in-
come from sources outside the United 
States (determined by considering all 
of the capital gain and loss items in all 
of the taxpayer’s separate categories in 
the aggregate) shall be reduced to the 
extent such amount exceeds capital 
gain net income from all sources. 

(ii) Allocation of reduction to separate 
categories or rate groups—(A) In general. 
If capital gain net income from sources 
outside the United States exceeds cap-
ital gain net income from all sources, 
and the taxpayer has capital gain net 
income from sources outside the 
United States in only one separate cat-
egory, such excess is allocated as a re-
duction to that separate category. If a 
taxpayer has capital gain net income 
from foreign sources in two or more 
separate categories, such excess must 
be apportioned on a pro rata basis as a 
reduction to each such separate cat-
egory. For purposes of the preceding 
sentence, pro rata means based on the 
relative amounts of the capital gain 
net income from sources outside the 
United States in each separate cat-
egory. 

(B) Taxpayer with capital gain rate dif-
ferential. If a taxpayer with a capital 
gain rate differential for the year 
(within the meaning of paragraph (b) of 
this section) has capital gain net in-
come from foreign sources in only one 
rate group within a separate category, 
any reduction to such separate cat-
egory pursuant to paragraph 
(a)(1)(ii)(A) of this section must be al-
located to such rate group. If a tax-
payer with a capital gain rate differen-
tial for the year (within the meaning of 
paragraph (b) of this section) has cap-
ital gain net income from foreign 
sources in two or more rate groups 
within a separate category, any reduc-
tion to such separate category pursu-
ant to paragraph (a)(1)(ii)(A) of this 
section must be apportioned on a pro 
rata basis among such rate groups. For 
purposes of the preceding sentence, pro 
rata means based on the relative 
amounts of the capital gain net income 
from sources outside the United States 
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