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§1.907(b)-1 Reduction of creditable
FORI taxes (for taxable years begin-
ning after December 31, 1982).

If the foreign law imposing a FORI
tax (as defined in §1.907(c)-3) is either
structured in a manner, or operates in
a manner, so that the amount of tax
imposed on FORI is generally materi-
ally greater than the tax imposed by
the foreign law on income that is nei-
ther FORI nor FOGEI (‘‘described man-
ner’’), section 907(b) provides a special
rule which limits the amount of FORI
taxes paid or accrued by a person to a
foreign country which will be consid-
ered income, war profits, or excess
profits taxes. Section 907(b) will apply
to a person regardless of whether that
person is a dual capacity taxpayer as
defined in §1.901-2(a)(2)(ii)(A). (In gen-
eral, a dual capacity taxpayer is a per-
son who pays an amount to a foreign
country part of which is attributable
to an income tax and the remainder of
which is a payment for a specific eco-
nomic benefit derived from that coun-
try.) Foreign law imposing a tax on
FORI will be considered either to be
structured in or to operate in the de-
scribed manner only if, under the facts
and circumstances, there has been a
shifting of tax by the foreign country
from a tax on FOGEI to a tax on FORI.

[T.D. 8338, 56 FR 11066, Mar. 15, 1991]

§1.907(c)-1 Definitions relating to
FOGEI and FORI (for taxable years
beginning after December 31, 1982).

(a) Scope. This section explains the
meaning to be given certain terms and
items in section 907(c) (1), (2), and (4).
See also §§1.907(a)-0(b) and 1.907(c)-2 for
further definitions.

(b) FOGEI—(Q1) General rule. Under
section 907(c)(1), FOGEI means taxable
income (or loss) derived from sources
outside the United States and its pos-
sessions from the extraction (by the
taxpayer or any other person) of min-
erals from oil or gas wells located out-
side the United States and its posses-
sions or from the sale or exchange of
assets used by the taxpayer in the
trade or business of extracting those
minerals. Extraction of minerals from
oil or gas wells will result in gross in-
come from extraction in every case in
which that person has an economic in-
terest in the minerals in place. For
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other circumstances in which gross in-
come from extraction may arise, see
paragraph (b)(3) of this section. For de-
termination of the amount of gross in-
come from extraction, see paragraph
(b)(2) of this section. For definition of
the phrase ‘‘assets used by the tax-
payer in the trade or business’ and for
rules relating to that type of FOGEI,
see paragraph (e)(1) of this section. The
term ‘‘minerals’” is defined in para-
graph (f)(1) of this section. For deter-
mination of taxable income, see para-
graph (f)(2) of this section. FOGEI in-
cludes, in addition, items listed in sec-
tion 907(c)(3) (relating to dividends, in-
terest, partnership distributions, etc.)
and explained in §1.907(c)-2. For the re-
duction of what would otherwise be
FOGEI by losses incurred in a prior
year, see section 907(c)(4) and para-
graph (c) of this section.

(2) Amount. The gross income from
extraction is determined by reference
to the fair market value of the min-
erals in the immediate vicinity of the
well. Fair market value is determined
under paragraph (b)(6) of this section.

(38) Other circumstances. Gross income
from extraction or the sale or exchange
of assets described in section
907(c)(1)(B) includes income from any
arrangement, or a combination of ar-
rangements or transactions, to the ex-
tent the income is in substance attrib-
utable to the extraction of minerals or
such a sale or exchange. For instance,
a person may have gross income from
such a sale or exchange if the person
purchased minerals from a foreign gov-
ernment at a discount and the discount
reflects an arm’s-length amount in
consideration for the government’s na-
tionalization of assets that person
owned and used in the extraction of
minerals.

(4) Income directly related to extraction.
Gross income from extraction includes
directly related income under para-
graph (g) of this section.

(5) Income not included. FOGEI as oth-
erwise determined under this para-
graph (b), nevertheless, does not in-
clude income to the extent attributable
to marketing, distributing, processing
or transporting minerals or primary
products. Income from the purchase
and sale of minerals is not ordinarily
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