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alcohol into his body intentionally, it
means intoxication—

(A) As defined in the Act, at 42 U.S.C.
3796b(5), mutatis mutandis (i.e., with
“post-mortem’ (each place it occurs)
and ‘‘death’ being substituted, respec-
tively, by ‘“‘post-injury’ and ‘“‘injury’’);
and

(B) As of the injury date; and

(2) With respect to drugs or other
substances, it means intoxication as
defined in the Act, at 42 U.S.C. 3796b(5),
as evidenced by the presence (as of the
injury date) in the body of the public
safety officer—

(i) Of any controlled substance in-
cluded on Schedule I of the drug con-
trol and enforcement laws (see 21 U.S.C.
812(a)), or any controlled substance in-
cluded on Schedule II, III, IV, or V of
such laws (see 21 U.S.C. 812(a)) and with
respect to which there is no thera-
peutic range or maximum rec-
ommended dosage, unless convincing
evidence demonstrates that such intro-
duction was not a culpable act of the
officer’s under the criminal laws; or

(ii) Of any controlled substance in-
cluded on Schedule II, III, IV, or V of
the drug control and enforcement laws
(see 21 U.S.C. 812(a)) and with respect to
which there is a therapeutic range or
maximum recommended dosage—

(A) At levels above or in excess of
such range or dosage, unless con-
vincing evidence demonstrates that
such introduction was not a culpable
act of the officer’s under the criminal
laws; or

(B) At levels at, below, or within
such range or dosage, unless con-
vincing evidence demonstrates that—

(I) Such introduction was not a cul-
pable act of the officer’s under the
criminal laws; or

(2) The officer was not acting in an
intoxicated manner immediately prior
to the injury date.

[71 FR 46037, Aug. 10, 2006, as amended at 73
FR 76528, Dec. 17, 2008]

§32.4 Terms; construction, sever-
ability; effect.

(a) In determining the meaning of
any provision of this part, unless the
context should indicate otherwise, the
first three provisions of 1 U.S.C. 1
(rules of construction) shall apply.

§32.5

(b) If benefits are denied to any indi-
vidual pursuant to the Act, at 42 U.S.C.
3796a(4), or otherwise because his ac-
tions were a substantial contributing
factor to the death of the public safety
officer, such individual shall be pre-
sumed irrebuttably, for all purposes,
not to have survived the officer.

(c) Any provision of this part held to
be invalid or unenforceable by its
terms, or as applied to any person or
circumstance, shall be construed so as
to give it the maximum effect per-
mitted by law, unless such holding
shall be one of utter invalidity or unen-
forceability, in which event such provi-
sion shall be deemed severable
herefrom and shall not affect the re-
mainder hereof or the application of
such provision to other persons not
similarly situated or to other, dis-
similar circumstances.

(d) Unless the same should expressly
provide otherwise (e.g., by use of the
word ‘‘hereafter’” in an appropriations
proviso), any amendment to the Act (or
any statutory enactment otherwise di-
rectly referent or -applicable to the
program that is the subject of this
part), shall apply only with respect to
injuries (or, in connection with claims
under the Act, at 42 U.S.C. 379%6(k),
shall apply only with respect to heart
attacks or strokes referred to in the
Act, at 42 U.S.C. 3796(k)(2)) occurring
on or after the date it takes effect.

[73 FR 76531, Dec. 17, 2008]

§32.5 Evidence.

(a) Except as otherwise may be ex-
pressly provided in the Act or this
part, a claimant has the burden of per-
suasion as to all material issues of
fact, and by the standard of proof of
“‘more likely than not.”

(b) Except as otherwise may be ex-
pressly provided in this part, the PSOB
determining official may, at his discre-
tion, consider (but shall not be bound
by) the factual findings of a public
agency.

(c) Rules 301 (presumptions), 401 (rel-
evant evidence), 402 (admissibility), 602
to 604 (witnesses), 701 to 704 (testi-
mony), 901 to 903 (authentication), and
1001 to 1007 (contents of writings,
records, and photographs) of the Fed-
eral Rules of Evidence shall apply, mu-
tatis mutandis, to all filings, hearings,
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