
234 

28 CFR Ch. I (7–1–11 Edition) § 9.5 

the receipt of the denial by the peti-
tioner. 

(2) In no event shall a request for re-
consideration be decided by the Ruling 
Official who ruled on the original peti-
tion. 

(3) Only one request for reconsider-
ation of a denial of a petition shall be 
considered. 

(4) Upon receipt of the request for re-
consideration of the denial of a peti-
tion, disposition of the property will be 
delayed pending notice of the decision 
at the request of the Chief. If the 
United States Attorney does not re-
ceive a copy of the request for recon-
sideration within the prescribed period, 
the deposition of the property may pro-
ceed. 

(l) Restoration of proceeds from sale. (1) 
A petition for restoration of the pro-
ceeds from the sale of forfeited prop-
erty, or for the appraised value of for-
feited property when the forfeited prop-
erty has been retained by or delivered 
to a government agency for official 
use, may be submitted by an owner or 
lienholder in cases in which the peti-
tioner: 

(i) Did not know of the seizure prior 
to the entry of a final order of for-
feiture; and 

(ii) Could not reasonably have known 
of the seizure prior to the entry of a 
final order of forfeiture. 

(2) Such a petition must be submitted 
pursuant to paragraphs (b) through (e) 
of this section within ninety (90) days 
of the date the property was sold or 
otherwise disposed of. 

[Order No. 2064–96, 62 FR 316, Jan. 3, 1997, as 
amended by Order No. 2650–2003, 68 FR 4928, 
Jan. 31, 2003] 

§ 9.5 Criteria governing administrative 
and judicial remission and mitiga-
tion. 

(a) Remission. (1) The Ruling Official 
shall not grant remission of a for-
feiture unless the petitioner estab-
lishes that: 

(i) The petitioner has a valid, good 
faith, and legally cognizable interest in 
the seized property as owner or 
lienholder as defined in this part; and 

(ii) The petitioner is innocent within 
the meaning of the innocent owner pro-
visions of the applicable civil forfeiture 
statute, is a bona fide purchaser for 

value without cause to believe that the 
property was subject to forfeiture at 
the time of the purchase, or is one who 
held a legally cognizable interest in 
the seized property at the time of the 
violation underlying the forfeiture su-
perior to that of the defendant within 
the meaning of the applicable criminal 
forfeiture statute, and is thereby enti-
tled to recover his or her interest in 
the forfeited property by statute. (If 
the applicable civil forfeiture statute 
contains no innocent owner defense, 
the innocent owner provisions applica-
ble to 21 U.S.C. 881(a)(4) shall apply.) 
Unless otherwise provided by statute, 
in the case of petitioners who acquired 
their interest in the property after the 
time of the violation underlying the 
forfeiture, the question of whether the 
petitioner had knowledge of the viola-
tion shall be determined as of the point 
in time when the interest in the prop-
erty was acquired. 

(2) The knowledge and responsibil-
ities of petitioner’s representative, 
agent, or employee in paragraph 
(a)(1)(ii) of this section are imputed to 
the petitioner where the representa-
tive, agent, or employee was acting in 
the course of his or her employment 
and in furtherance of the petitioner’s 
business. 

(3) The petitioner has the burden of 
establishing the basis for granting a 
petition for remission or mitigation of 
forfeited property, a restoration of pro-
ceeds of sale or appraised value of for-
feited property, or a reconsideration of 
a denial of such a petition. Failure to 
provide information or documents and 
to submit to interviews, as requested, 
may result in a denial of the petition. 

(4) The Ruling Official shall presume 
a valid forfeiture and shall not consider 
whether the evidence is sufficient to 
support the forfeiture. 

(5) Willful, materially-false state-
ments or information, made or fur-
nished by the petitioner in support of a 
petition for remission or mitigation of 
forfeited property, the restoration of 
proceeds or appraised value of forfeited 
property, or the reconsideration of a 
denial of any such petition, shall be 
grounds for denial of such petition and 
possible prosecution for the filing of 
false statements. 

VerDate Mar<15>2010 15:11 Sep 01, 2011 Jkt 223107 PO 00000 Frm 00244 Fmt 8010 Sfmt 8010 Q:\28\28V1.TXT ofr150 PsN: PC150



235 

Department of Justice § 9.6 

(b) Mitigation. (1) The Ruling Official 
may grant mitigation to a party not 
involved in the commission of the of-
fense underlying forfeiture: 

(i) Where the petitioner has not met 
the minimum conditions for remission, 
but the Ruling Official finds that some 
relief should be granted to avoid ex-
treme hardship, and that return of the 
property combined with imposition of 
monetary and/or other conditions of 
mitigation in lieu of a complete for-
feiture will promote the interest of jus-
tice and will not diminish the deter-
rent effect of the law. Extenuating cir-
cumstances justifying such a finding 
include those circumstances that re-
duce the responsibility of the peti-
tioner for knowledge of the illegal ac-
tivity, knowledge of the criminal 
record of a user of the property, or fail-
ure to take reasonable steps to prevent 
the illegal use or acquisition by an-
other for some reason, such as a rea-
sonable fear of reprisal; or 

(ii) Where the minimum standards 
for remission have been satisfied but 
the overall circumstances are such 
that, in the opinion of the Ruling Offi-
cial, complete relief is not warranted. 

(2) The Ruling Officials may in his or 
her discretion grant mitigation to a 
party involved in the commission of 
the offense underlying the forfeiture 
where certain mitigating factors exist, 
including, but not limited to: the lack 
of a prior record or evidence of similar 
criminal conduct; if the violation does 
not include drug distribution, manufac-
turing, or importation, the fact that 
the violator has taken steps, such as 
drug treatment, to prevent further 
criminal conduct; the fact that the vio-
lation was minimal and was not part of 
a larger criminal scheme; the fact that 
the violator has cooperated with fed-
eral, state, or local investigations re-
lating to the criminal conduct under-
lying the forfeiture; or the fact that 
complete forfeiture of an asset is not 
necessary to achieve the legitimate 
purposes of forfeiture. 

(3) Mitigation may take the form of a 
monetary condition or the imposition 
of other conditions relating to the con-
tinued use of the property, and the re-
turn of the property, in addition to the 
imposition of any other costs that 
would be chargeable as a condition to 

remission. This monetary condition is 
considered as an item of cost payable 
by the petitioner, and shall be depos-
ited into the Assets Forfeiture Fund as 
an amount realized from forfeiture in 
accordance with the applicable statute. 
If the petitioner fails to accept the 
Ruling Official’s mitigation decision or 
any of its conditions, or fails to pay 
the monetary amount within twenty 
(20) days of the receipt of the decision, 
the property shall be sold, and the 
monetary amount imposed and other 
costs chargeable as a condition to miti-
gation shall be subtracted from the 
proceeds of the sale before transmit-
ting the remainder to the petitioner. 

§ 9.6 Special rules for specific peti-
tioners. 

(a) General creditors. A general cred-
itor may not be granted remission or 
mitigation of forfeiture unless he or 
she otherwise qualifies as petitioner 
under this part. 

(b) Rival claimants. If the beneficial 
owner of the forfeited property and the 
owner of a security interest in the 
same property each files a petition, and 
if both petitions are found to be meri-
torious, the claims of the beneficial 
owner shall take precedence. 

(c) Voluntary bailments. A petitioner 
who allows another to use his or her 
property without cost, and who is not 
in the business of lending money se-
cured by property or of leasing or rent-
ing property for profit, shall be granted 
remission or mitigation of forfeiture in 
accordance with the provisions of § 9.5. 

(d) Lessors. A person engaged in the 
business of leasing or renting real or 
personal property on a long-term basis 
with the right to sublease shall not be 
entitled to remission or mitigation of a 
forfeiture of such property unless the 
lessor can demonstrate compliance 
with all the requirements of § 9.5. 

(e) Straw owners. A petition by any 
person who has acquired a property in-
terest recognizable under this part, and 
who knew or had reason to believe that 
the interest was conveyed by the pre-
vious owner for the purpose of circum-
venting seizure, forfeiture, or the regu-
lations in this part, shall be denied. A 
petition by a person who purchases or 
owns property for another who has a 
record for related crimes as defined in 
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