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§ 5.28 Unfunded plans. 
(a) The costs to a contractor or sub-

contractor which may be reasonably 
anticipated in providing benefits of the 
types described in the act pursuant to 
an enforceable commitment to carry 
out a financially responsible plan or 
program, are considered fringe benefits 
within the meaning of the act (see 
1(b)(2)(B) of the act). The legislative 
history suggests that these provisions 
were intended to permit the consider-
ation of fringe benefits meeting, among 
others, these requirements and which 
are provided from the general assets of 
a contractor or subcontractor. (Report 
of the House Committee on Education 
and Labor, H. Rep. No. 308, 88th Cong., 
1st Sess., p. 4.) 

(b) No type of fringe benefit is eligi-
ble for consideration as a so-called un-
funded plan unless: 

(1) It could be reasonably anticipated 
to provide benefits described in the act; 

(2) It represents a commitment that 
can be legally enforced; 

(3) It is carried out under a finan-
cially responsible plan or program; and 

(4) The plan or program providing the 
benefits has been communicated in 
writing to the laborers and mechanics 
affected. (See S. Rep. No. 963, p. 6.) 

(c) It is in this manner that the act 
provides for the consideration of un-
funded plans or programs in finding 
prevailing wages and in ascertaining 
compliance with the Act. At the same 
time, however, there is protection 
against the use of this provision as a 
means of avoiding the act’s require-
ments. The words ‘‘reasonably antici-
pated’’ are intended to require that any 
unfunded plan or program be able to 
withstand a test which can perhaps be 
best described as one of actuarial 
soundness. Moreover, as in the case of 
other fringe benefits payable under the 
act, an unfunded plan or program must 
be ‘‘bona fide’’ and not a mere simula-
tion or sham for avoiding compliance 
with the act. (See S. Rep. No. 963, p. 6.) 
The legislative history suggests that in 
order to insure against the possibility 
that these provisions might be used to 
avoid compliance with the act, the 
committee contemplates that the Sec-
retary of Labor in carrying out his re-
sponsibilities under Reorganization 
Plan No. 14 of 1950, may direct a con-

tractor or subcontractor to set aside in 
an account assets which, under sound 
actuarial principles, will be sufficient 
to meet the future obligation under the 
plan. The preservation of this account 
for the purpose intended would, of 
course, also be essential. (S. Rep. No. 
963, p. 6.) This is implemented by the 
contractual provisions required by 
§ 5.5(a)(1)(iv). 

§ 5.29 Specific fringe benefits. 
(a) The act lists all types of fringe 

benefits which the Congress considered 
to be common in the construction in-
dustry as a whole. These include the 
following: Medical or hospital care, 
pensions on retirement or death, com-
pensation for injuries or illness result-
ing from occupational activity, or in-
surance to provide any of the fore-
going, unemployment benefits, life in-
surance, disability and sickness insur-
ance, or accident insurance, vacation 
and holiday pay, defrayment of costs of 
apprenticeship or other similar pro-
grams, or other bona fide fringe bene-
fits, but only where the contractor or 
subcontractor is not required by other 
Federal, State, or local law to provide 
any of such benefits. 

(b) The legislative history indicates 
that it was not the intent of the Con-
gress to impose specific standards re-
lating to administration of fringe bene-
fits. It was assumed that the majority 
of fringe benefits arrangements of this 
nature will be those which are adminis-
tered in accordance with requirements 
of section 302(c)(5) of the National 
Labor Relations Act, as amended (S. 
Rep. No. 963, p. 5). 

(c) The term ‘‘other bona fide fringe 
benefits’’ is the so-called ‘‘open end’’ 
provision. This was included so that 
new fringe benefits may be recognized 
by the Secretary as they become pre-
vailing. It was pointed out that a par-
ticular fringe benefit need not be rec-
ognized beyond a particular area in 
order for the Secretary to find that it 
is prevailing in that area. (S. Rep. No. 
963, p. 6). 

(d) The legislative reports indicate 
that, to insure against considering and 
giving credit to any and all fringe ben-
efits, some of which might be illusory 
or not genuine, the qualification was 
included that such fringe benefits must 
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be ‘‘bona fide’’ (H. Rep. No. 308, p. 4; S. 
Rep. No. 963, p. 6). No difficulty is an-
ticipated in determining whether a par-
ticular fringe benefit is ‘‘bona fide’’ in 
the ordinary case where the benefits 
are those common in the construction 
industry and which are established 
under a usual fund, plan, or program. 
This would be typically the case of 
those fringe benefits listed in para-
graph (a) of this section which are 
funded under a trust or insurance pro-
gram. Contractors may take credit for 
contributions made under such conven-
tional plans without requesting the ap-
proval of the Secretary of Labor under 
§ 5.5(a)(1)(iv). 

(e) Where the plan is not of the con-
ventional type described in the pre-
ceding paragraph, it will be necessary 
for the Secretary to examine the facts 
and circumstances to determine wheth-
er they are ‘‘bona fide’’ in accordance 
with requirements of the act. This is 
particularly true with respect to un-
funded plans. Contractors or sub-
contractors seeking credit under the 
act for costs incurred for such plans 
must request specific permission from 
the Secretary under § 5.5(a)(1)(iv). 

(f) The act excludes fringe benefits 
which a contractor or subcontractor is 
obligated to provide under other Fed-
eral, State, or local law. No credit may 
be taken under the act for the pay-
ments made for such benefits. For ex-
ample, payment for workmen’s com-
pensation insurance under either a 
compulsory or elective State statute 

are not considered payments for fringe 
benefits under the Act. While each sit-
uation must be separately considered 
on its own merits, payments made for 
travel, subsistence or to industry pro-
motion funds are not normally pay-
ments for fringe benefits under the 
Act. The omission in the Act of any ex-
press reference to these payments, 
which are common in the construction 
industry, suggests that these payments 
should not normally be regarded as 
bona fide fringe benefits under the Act. 

§ 5.30 Types of wage determinations. 
(a) When fringe benefits are pre-

vailing for various classes of laborers 
and mechanics in the area of proposed 
construction, such benefits are includ-
able in any Davis-Bacon wage deter-
mination. Illustrations, contained in 
paragraph (c) of this section, dem-
onstrate some of the different types of 
wage determinations which may be 
made in such cases. 

(b) Wage determinations of the Sec-
retary of Labor under the act do not 
include fringe benefits for various 
classes of laborers and mechanics 
whenever such benefits do not prevail 
in the area of proposed construction. 
When this occurs the wage determina-
tion will contain only the basic hourly 
rates of pay, that is only the cash 
wages which are prevailing for the var-
ious classes of laborers and mechanics. 
An illustration of this situation is con-
tained in paragraph (c) of this section. 

(c) Illustrations: 

Classes 
Basic 
hourly 
rates 

Fringe benefits payments 

Health and 
welfare Pensions Vacations 

Appren-
ticeship 
program 

Others 

Laborers ............................................................ $3.25 .................. .................. .................. .................. ..................
Carpenters ......................................................... 4.00 $0.15 .................. .................. .................. ..................
Painters ............................................................. 3.90 .15 $0.10 $0.20 .................. ..................
Electricians ........................................................ 4.85 .10 .15 .................. .................. ..................
Plumbers ........................................................... 4.95 .15 .20 .................. $0.05 ..................
Ironworkers ........................................................ 4.60 .................. .................. .10 .................. ..................

(It should be noted this format is not necessarily in the exact form in which determinations will issue; it is for illustration only.) 

§ 5.31 Meeting wage determination ob-
ligations. 

(a) A contractor or subcontractor 
performing work subject to a Davis- 
Bacon wage determination may dis-
charge his minimum wage obligations 

for the payment of both straight time 
wages and fringe benefits by paying in 
cash, making payments or incurring 
costs for ‘‘bona fide’’ fringe benefits of 
the types listed in the applicable wage 
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