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be ‘‘bona fide’’ (H. Rep. No. 308, p. 4; S. 
Rep. No. 963, p. 6). No difficulty is an-
ticipated in determining whether a par-
ticular fringe benefit is ‘‘bona fide’’ in 
the ordinary case where the benefits 
are those common in the construction 
industry and which are established 
under a usual fund, plan, or program. 
This would be typically the case of 
those fringe benefits listed in para-
graph (a) of this section which are 
funded under a trust or insurance pro-
gram. Contractors may take credit for 
contributions made under such conven-
tional plans without requesting the ap-
proval of the Secretary of Labor under 
§ 5.5(a)(1)(iv). 

(e) Where the plan is not of the con-
ventional type described in the pre-
ceding paragraph, it will be necessary 
for the Secretary to examine the facts 
and circumstances to determine wheth-
er they are ‘‘bona fide’’ in accordance 
with requirements of the act. This is 
particularly true with respect to un-
funded plans. Contractors or sub-
contractors seeking credit under the 
act for costs incurred for such plans 
must request specific permission from 
the Secretary under § 5.5(a)(1)(iv). 

(f) The act excludes fringe benefits 
which a contractor or subcontractor is 
obligated to provide under other Fed-
eral, State, or local law. No credit may 
be taken under the act for the pay-
ments made for such benefits. For ex-
ample, payment for workmen’s com-
pensation insurance under either a 
compulsory or elective State statute 

are not considered payments for fringe 
benefits under the Act. While each sit-
uation must be separately considered 
on its own merits, payments made for 
travel, subsistence or to industry pro-
motion funds are not normally pay-
ments for fringe benefits under the 
Act. The omission in the Act of any ex-
press reference to these payments, 
which are common in the construction 
industry, suggests that these payments 
should not normally be regarded as 
bona fide fringe benefits under the Act. 

§ 5.30 Types of wage determinations. 
(a) When fringe benefits are pre-

vailing for various classes of laborers 
and mechanics in the area of proposed 
construction, such benefits are includ-
able in any Davis-Bacon wage deter-
mination. Illustrations, contained in 
paragraph (c) of this section, dem-
onstrate some of the different types of 
wage determinations which may be 
made in such cases. 

(b) Wage determinations of the Sec-
retary of Labor under the act do not 
include fringe benefits for various 
classes of laborers and mechanics 
whenever such benefits do not prevail 
in the area of proposed construction. 
When this occurs the wage determina-
tion will contain only the basic hourly 
rates of pay, that is only the cash 
wages which are prevailing for the var-
ious classes of laborers and mechanics. 
An illustration of this situation is con-
tained in paragraph (c) of this section. 

(c) Illustrations: 

Classes 
Basic 
hourly 
rates 

Fringe benefits payments 

Health and 
welfare Pensions Vacations 

Appren-
ticeship 
program 

Others 

Laborers ............................................................ $3.25 .................. .................. .................. .................. ..................
Carpenters ......................................................... 4.00 $0.15 .................. .................. .................. ..................
Painters ............................................................. 3.90 .15 $0.10 $0.20 .................. ..................
Electricians ........................................................ 4.85 .10 .15 .................. .................. ..................
Plumbers ........................................................... 4.95 .15 .20 .................. $0.05 ..................
Ironworkers ........................................................ 4.60 .................. .................. .10 .................. ..................

(It should be noted this format is not necessarily in the exact form in which determinations will issue; it is for illustration only.) 

§ 5.31 Meeting wage determination ob-
ligations. 

(a) A contractor or subcontractor 
performing work subject to a Davis- 
Bacon wage determination may dis-
charge his minimum wage obligations 

for the payment of both straight time 
wages and fringe benefits by paying in 
cash, making payments or incurring 
costs for ‘‘bona fide’’ fringe benefits of 
the types listed in the applicable wage 
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determination or otherwise found pre-
vailing by the Secretary of Labor, or 
by a combination thereof. 

(b) A contractor or subcontractor 
may discharge his obligations for the 
payment of the basic hourly rates and 
the fringe benefits where both are con-
tained in a wage determination appli-
cable to his laborers or mechanics in 
the following ways: 

(1) By paying not less than the basic 
hourly rate to the laborers or mechan-
ics and by making the contributions 
for the fringe benefits in the wage de-
terminations, as specified therein. For 
example, in the illustration contained 
in paragraph (c) of § 5.30, the obliga-
tions for ‘‘painters’’ will be met by the 
payment of a straight time hourly rate 
of not less than $3.90 and by contrib-
uting not less than at the rate of 15 
cents an hour for health and welfare 
benefits, 10 cents an hour for pensions, 
and 20 cents an hour for vacations; or 

(2) By paying not less than the basic 
hourly rate to the laborers or mechan-
ics and by making contributions for 
‘‘bona fide’’ fringe benefits in a total 
amount not less than the total of the 
fringe benefits required by the wage de-
termination. For example, the obliga-
tions for ‘‘painters’’ in the illustration 
in paragraph (c) of § 5.30 will be met by 
the payment of a straight time hourly 
rate of not less than $3.90 and by con-
tributions of not less than a total of 45 
cents an hour for ‘‘bona fide’’ fringe 
benefits; or 

(3) By paying in cash directly to la-
borers or mechanics for the basic hour-
ly rate and by making an additional 
cash payment in lieu of the required 
benefits. For example, where an em-
ployer does not make payments or 
incur costs for fringe benefits, he would 
meet his obligations for ‘‘painters’’ in 
the illustration in paragraph (c) of 
§ 5.30, by paying directly to the paint-
ers a straight time hourly rate of not 
less than $4.35 ($3.90 basic hourly rate 
plus 45 cents for fringe benefits); or 

(4) As stated in paragraph (a) of this 
section, the contractor or subcon-
tractor may discharge his minimum 
wage obligations for the payment of 
straight time wages and fringe benefits 
by a combination of the methods illus-
trated in paragraphs (b)(1) thru (3) of 
this section. Thus, for example, his ob-

ligations for ‘‘painters’’ may be met by 
an hourly rate, partly in cash and part-
ly in payments or costs for fringe bene-
fits which total not less than $4.35 
($3.90 basic hourly rate plus 45 cents for 
fringe benefits). The payments in such 
case may be $4.10 in cash and 25 cents 
in payments or costs in fringe benefits. 
Or, they may be $3.75 in cash and 60 
cents in payments or costs for fringe 
benefits. 

[30 FR 13136, Oct. 15, 1965] 

§ 5.32 Overtime payments. 
(a) The act excludes amounts paid by 

a contractor or subcontractor for 
fringe benefits in the computation of 
overtime under the Fair Labor Stand-
ards Act, the Contract Work Hours and 
Safety Standards Act, and the Walsh- 
Healey Public Contracts Act whenever 
the overtime provisions of any of these 
statutes apply concurrently with the 
Davis-Bacon Act or its related pre-
vailing wage statutes. It is clear from 
the legislative history that in no event 
can the regular or basic rate upon 
which premium pay for overtime is cal-
culated under the aforementioned Fed-
eral statutes be less than the amount 
determined by the Secretary of Labor 
as the basic hourly rate (i.e. cash rate) 
under section 1(b)(1) of the Davis-Bacon 
Act. (See S. Rep. No. 963, p. 7.) Con-
tributions by employees are not ex-
cluded from the regular or basic rate 
upon which overtime is computed 
under these statutes; that is, an em-
ployee’s regular or basic straight-time 
rate is computed on his earnings before 
any deductions are made for the em-
ployee’s contributions to fringe bene-
fits. The contractor’s contributions or 
costs for fringe benefits may be ex-
cluded in computing such rate so long 
as the exclusions do not reduce the reg-
ular or basic rate below the basic hour-
ly rate contained in the wage deter-
mination. 

(b) The legislative report notes that 
the phrase ‘‘contributions irrevocably 
made by a contractor or subcontractor 
to a trustee or to a third person pursu-
ant to a fund, plan, or program’’ was 
added to the bill in Committee. This 
language in essence conforms to the 
overtime provisions of section 7(d)(4) of 
the Fair Labor Standards Act, as 
amended. The intent of the committee 
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