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financial liability, in full or to a speci-
fied maximum amount, for charges, in 
accordance with paragraphs (d)(2)(i) 
and (ii) of this section, which may be 
incurred by the Agency in responding 
to the request. If the anticipated 
charges exceed the maximum limit 
stated by the person making the re-
quest or if the request contains no as-
sumption of financial liability or 
charges, the person shall be notified 
and afforded an opportunity to assume 
financial liability. In either case, the 
request for records shall not be deemed 
received for purposes of the applicable 
time limit for response until a written 
assumption of financial liability is re-
ceived. The Agency may require a re-
quester to make an advance payment 
of anticipated fees under the following 
circumstances: 

(A) If the anticipated charges are 
likely to exceed $250, the Agency shall 
notify the requester of the likely cost 
and obtain satisfactory assurance of 
full payment when the requester has a 
history of prompt payment of FOIA 
fees, or require an advance payment of 
an amount up to the full estimated 
charges in the case of requesters with 
no history of payment. 

(B) If a requester has previously 
failed to pay fees that have been 
charged in processing a request within 
30 days of the date of the notification 
of fees was sent, the requester will be 
required to pay the entire amount of 
fees that are owed, plus interest as pro-
vided for in paragraph (d)(2)(v) of this 
section, before the Agency will process 
a further information request. In addi-
tion, the Agency may require advance 
payment of fees that the Agency esti-
mates will be incurred in processing 
the further request before the Agency 
commences processing that request. 
When the Agency acts under paragraph 
(d)(2)(vi)(A) or (B) of this section, the 
administrative time limits for respond-
ing to a request or an appeal from ini-
tial denials will begin to run only after 
the Agency has received the fee pay-
ments required above. 

(vii) Charges may be imposed even 
though the search discloses no records 
responsive to the request, or if records 
located are determined to be exempt 
from disclosure. 

(e) Subject to the provisions of 
§§ 102.31(c) and 102.66(c), all fines, docu-
ments, reports, memoranda, and 
records of the Agency falling within 
the exemptions specified in 5 U.S.C. 
552(b) shall not be made available for 
inspection or copying, unless specifi-
cally permitted by the Board, its 
Chairman, or its General Counsel. 

[40 FR 7290, Feb. 19, 1975, as amended at 53 
FR 10872, Apr. 4, 1988; 58 FR 42235, Aug. 9, 
1993; 60 FR 32587, June 23, 1995; 61 FR 13765, 
Mar. 28, 1996; 61 FR 65183, Dec. 11, 1996; 66 FR 
50311, Oct. 3, 2001; 72 FR 38778, July 16, 2007; 
72 FR 68503, Dec. 5, 2007] 

§ 102.118 Present and former Board 
employees prohibited from pro-
ducing files, records, etc., pursuant 
to subpoena ad testificandum or 
subpoena duces tecum; prohibited 
from testifying in regard thereto; 
production of witnesses’ statements 
after direct testimony. 

(a)(1) Except as provided in § 102.117 of 
these rules respecting requests cog-
nizable under the Freedom of Informa-
tion Act, no present or former Regional 
Director, field examiner, administra-
tive law judge, attorney, specially des-
ignated agent, General Counsel, Mem-
ber of the Board, or other officer or em-
ployee of the Agency shall produce or 
present any files, documents, reports, 
memoranda, or records of the Board or 
of the General Counsel, whether in re-
sponse to a subpoena duces tecum or 
otherwise, without the written consent 
of the Board or the Chairman of the 
Board if the document is in Wash-
ington, DC, and in control of the 
Board; or of the General Counsel if the 
document is in a Regional Office of the 
Agency or is in Washington, DC, and in 
the control of the General Counsel. Nor 
shall any such person testify in behalf 
of any party to any cause pending in 
any court or before the Board, or any 
other board, commission, or other ad-
ministrative agency of the United 
States, or of any State, territory, or 
the District of Columbia, or any sub-
divisions thereof, with respect to any 
information, facts, or other matter 
coming to that person’s knowledge in 
his or her official capacity or with re-
spect to the contents of any files, docu-
ments, reports, memoranda, or records 
of the Board or the General Counsel, 
whether in answer to a subpoena or 
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otherwise, without the written consent 
of the Board or the Chairman of the 
Board if the person is in Washington, 
DC, and subject to the supervision or 
control of the Board or was subject to 
such supervision or control when for-
merly employed at the Agency; or of 
the General Counsel if the person is in 
a Regional Office of the Agency or is in 
Washington, DC, and subject to the su-
pervision or control of the General 
Counsel or was subject to such super-
vision or control when formerly em-
ployed at the Agency. A request that 
such consent be granted shall be in 
writing and shall identify the docu-
ments to be produced, or the person 
whose testimony is desired, the nature 
of the pending proceeding, and the pur-
pose to be served by the production of 
the document or the testimony of the 
official. Whenever any subpoena ad 
testificandum or subpoena duces 
tecum, the purpose of which is to ad-
duce testimony or require the produc-
tion of records as described herein-
above, shall have been served on any 
such person or otherwise expressly di-
rected by the Board or the Chairman of 
the Board or the General Counsel, as 
the case may be, move pursuant to the 
applicable procedure, whether by peti-
tion to revoke, motion to quash, or 
other officer or employee of the Board, 
that person will, unless otherwise, to 
have such subpoena invalidated on the 
ground that the evidence sought is 
privileged against disclosure by this 
rule. 

(2) No regional director, field exam-
iner, administrative law judge, attor-
ney, specially designated agent, gen-
eral counsel, member of the Board, or 
other officer or employee of the Board 
shall, by any means of communication 
to any person or to another agency, 
disclose personal information about an 
individual from a record in a system of 
records maintained by this agency, as 
more fully described in the notices of 
systems of records published by this 
agency in accordance with the provi-
sions of section (e)(4) of the Privacy 
Act of 1974, 5 U.S.C. 552a(e)(4), or by the 
Notices of Government-wide Systems 
of Personnel Records published by the 
Civil Service Commission in accord-
ance with those statutory provisions, 
except pursuant to a written request 

by, or with the prior written consent 
of, the individual to whom the record 
pertains, unless disclosure of the 
record would be in accordance with the 
provisions of section (b) (1) through 
(11), both inclusive, of the Privacy Act 
of 1974, 5 U.S.C. 552a(b) (1) through (11). 

(b)(1) Notwithstanding the prohibi-
tions of paragraph (a) of this section, 
after a witness called by the general 
counsel or by the charging party has 
testified in a hearing upon a complaint 
under section 10(c) of the act, the ad-
ministrative law judge shall, upon mo-
tion of the respondent, order the pro-
duction of any statement (as herein-
after defined) of such witness in the 
possession of the general counsel which 
relates to the subject matter as to 
which the witness has testified. If the 
entire contents of any such statement 
relate to the subject matter of the tes-
timony of the witness, the administra-
tive law judge shall order it to be deliv-
ered directly to the respondent for his 
examination and use for the purpose of 
cross-examination. 

(2) If the general counsel claims that 
any statement ordered to be produced 
under this section contains matter 
which does not relate to the subject 
matter of the testimony of the witness, 
the administrative law judge shall 
order the general counsel to deliver 
such statement for the inspection of 
the administrative law judge in cam-
era. Upon such delivery the adminis-
trative law judge shall excise the por-
tions of such statement which do not 
relate to the subject matter of the tes-
timony of the witness except that he 
may, in his discretion, decline to excise 
portions which, although not relating 
to the subject matter of the testimony 
of the witness, do relate to other mat-
ters raised by the pleadings. With such 
material excised the administrative 
law judge shall then direct delivery of 
such statement to the respondent for 
his use on cross-examination. If, pursu-
ant to such procedure, any portion of 
such statement is withheld from the 
respondent and the respondent objects 
to such withholdings, the entire text of 
such statement shall be preserved by 
the general counsel, and, in the event 
the respondent files exceptions with 
the Board based upon such with-
holding, shall be made available to the 
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Board for the purpose of determining 
the correctness of the ruling of the ad-
ministrative law judge. If the general 
counsel elects not to comply with an 
order of the administrative law judge 
directing delivery to the respondent of 
any such statement, or such portion 
thereof as the administrative law judge 
may direct, the administrative law 
judge shall strike from the record the 
testimony of the witness. 

(c) The provisions of paragraph (b) of 
this section shall also apply after any 
witness has testified in any post-
election hearing pursuant to § 102.69(d) 
and any party has moved for the pro-
duction of any statement (as herein-
after defined) of such witness in posses-
sion of any agent of the Board which 
relates to the subject matter as to 
which the witness has testified. The 
authority exercised by the administra-
tive law judge under paragraph (b) of 
this section shall be exercised by the 
hearing officer presiding. 

(d) The term statement as used in 
paragraphs (b) and (c) of this section 
means: 

(1) A written statement made by said 
witness and signed or otherwise adopt-
ed or approved by him; or 

(2) A stenographic, mechanical, elec-
trical, or other recording, or a tran-
scription thereof, which is a substan-
tially verbatim recital of an oral state-
ment made by said witness to an agent 
of the party obligated to produce the 
statement and recorded contempora-
neously with the making of such oral 
statement. 

[33 FR 9819, July 9, 1968, as amended at 35 FR 
10658, July 1, 1970; 40 FR 7291, Feb. 19, 1975; 40 
FR 50662, Oct. 30, 1975; 52 FR 27990, July 27, 
1987] 

§ 102.119 Privacy Act Regulations: no-
tification as to whether a system of 
records contains records pertaining 
to requesting individuals; requests 
for access to records, amendment of 
such records, or accounting of dis-
closures; time limits for response; 
appeal from denial of requests; fees 
for document duplication; files and 
records exempted from certain Pri-
vacy Act requirements. 

(a) An individual will be informed 
whether a system of records main-
tained by this Agency contains a 
record pertaining to such individual. 

An inquiry should be made in writing 
or in person during normal business 
hours to the official of this Agency des-
ignated for that purpose and at the ad-
dress set forth in a notice of a system 
of records published by this Agency, in 
a Notice of Systems of Government-
wide Personnel Records published by 
the Office of Personnel Management, 
or in a Notice of Governmentwide Sys-
tems of Records published by the De-
partment of Labor. Copies of such no-
tices, and assistance in preparing an 
inquiry, may be obtained from any Re-
gional Office of the Board or at the 
Board offices at 1099 14th Street, NW., 
Washington, DC 20570. The inquiry 
should contain sufficient information, 
as defined in the notice, to identify the 
record. 

Reasonable verification of the iden-
tity of the inquirer, as described in 
paragraph (e) of this section, will be re-
quired to assure that information is 
disclosed to the proper person. The 
Agency shall acknowledge the inquiry 
in writing within 10 days (excluding 
Saturdays, Sundays, and legal public 
holidays) and, wherever practicable, 
the acknowledgment shall supply the 
information requested. If, for good 
cause shown, the Agency cannot supply 
the information within 10 days, the in-
quirer shall within that time period be 
notified in writing of the reasons there-
for and when it is anticipated the infor-
mation will be supplied. An acknowl-
edgment will not be provided when the 
information is supplied within the 10- 
day period. If the Agency refuses to in-
form an individual whether a system of 
records contains a record pertaining to 
an individual, the inquirer shall be no-
tified in writing of that determination 
and the reasons therefor, and of the 
right to obtain review of that deter-
mination under the provisions of para-
graph (f) of this section. The provisions 
of this paragraph do not apply to the 
extent that requested information from 
the relevant system of records has been 
exempted from this Privacy Act re-
quirement. 

(b) An individual will be permitted 
access to records pertaining to such in-
dividual contained in any system of 
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