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§ 505.2 Definitions. 
(a) The term Act means the National 

Foundation on the Arts and the Hu-
manities Act of 1965, as amended, 79 
Stat 848, as amended, 20 U.S.C. 951 et 
seq. 

(b) The term Secretary means the Sec-
retary of Labor. 

(c) The term Administrator means the 
Administrator of the Wage and Hour 
Division, Employment Standards Ad-
ministration, U.S. Department of 
Labor, or authorized representative, to 
whom is assigned the performance of 
functions of the Secretary pertaining 
to wages under the National Founda-
tion on the Arts and the Humanities 
Act of 1965, as amended. 

(d) The term Assistant Secretary 
means the Assistant Secretary for Oc-
cupational Safety and Health, U.S. De-
partment of Labor, or authorized rep-
resentative, to whom is assigned the 
performance of functions of the Sec-
retary pertaining to safety and health 
under the National Foundation on the 
Arts and the Humanities Act of 1965, as 
amended. 

(e) Professional in the phrase profes-
sional performer and related or supporting 
professional personnel shall include all 
those who work for compensation on a 
project or production which is assisted 
by a grant from the National Endow-
ment for the Arts or the National En-
dowment for the Humanities regardless 
of whether paid out of grant funds. It 
shall not include those whose status is 
amateur because their engagement for 
performance or supporting work con-
templates no compensation. Compensa-
tion does not include reimbursement of 
expenses (i.e., meals, costumes, make- 
up etc.). The words related or supporting 
. . . personnel in the same phrase shall 
include all those whose work is related 
to the particular project or production 
such as musicians, stage hands, sce-
nery designers, technicians, elec-
tricians and moving picture machine 
operators, as distinguished from those 
who operate a place for receiving an 
audience without reference to the par-
ticular project or production being ex-
hibited, such as ushers, janitors, and 
those who sell and collect tickets. The 
phrase does not include laborers and 
mechanics employed by contractors or 
subcontractors on construction 

projects, whose compensation is regu-
lated under section 5(j) and section 7(j) 
of the Act. The phrase professional per-
formers and related or supporting profes-
sional personnel shall not include per-
sons employed as regular faculty or 
staff of an educational institution pri-
marily performing duties commonly 
associated with the teaching profes-
sion. It shall include persons employed 
by educational institutions primarily 
to engage in activities customarily 
performed by performing artists or by 
those who assist in the presentation of 
performances assisted by grants from 
the National Endowment for the Arts 
or the National Endowment for the Hu-
manities. 

§ 505.3 Prevailing minimum compensa-
tion. 

(a)(1) In the absence of an alternative 
determination made by the Adminis-
trator under paragraph (b) of this sec-
tion, and except as provided in para-
graph (a)(2) of this section, the pre-
vailing minimum compensation re-
quired to be paid under the Act to the 
various professional performers and re-
lated or supporting professional per-
sonnel employed on projects or produc-
tions assisted by grants from the Na-
tional Endowment for the Arts and the 
National Endowment for the Human-
ities shall be the compensation (includ-
ing fringe benefits) contained in collec-
tive bargaining agreements negotiated 
by the following national or inter-
national labor organizations or their 
local affiliates: 

Actors’ Equity Association. 
Screen Actors Guild, Inc. 
Screen Extras Guild, Inc. 
American Guild of Musical Artists, Inc. 
International Alliance of Theatrical Stage 

Employees and Moving Picture Machine 
Operators. 

American Federation of Musicians. 
National Association of Broadcast Employ-

ees and Technicians. 
American Federation of Television and 

Radio Artists. 
International Brotherhood of Electrical 

Workers. 
American Guild of Variety Artists. 
Writers Guild. 

(2) Professional performers and re-
lated or supporting professional per-
sonnel who are to perform activities 
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which do not come within the jurisdic-
tion of any collective bargaining agree-
ment negotiated by the labor organiza-
tions named in paragraph (a)(1) of this 
section shall be paid minimum com-
pensation as determined by agreement 
of the grant applicant or grantee and 
the personnel who will perform such 
activities or their representatives. Evi-
dence of the agreement reached by the 
parties shall be submitted by the grant 
applicant to the grant agency, together 
with evidence of the prevailing min-
imum compensation for similar activi-
ties. If the parties do not agree on the 
minimum compensation to be paid to 
such personnel, the matter shall be re-
ferred to the Administrator of the 
Wage and Hour Division for final deter-
mination. 

(b)(1) Interested parties, including 
grant applicants, grantees, professional 
performers or related or supporting 
professional personnel and their rep-
resentatives, may at any time submit 
to the Administrator a request for a 
determination of prevailing minimum 
compensation. The Administrator will 
make a determination concerning each 
such request in accordance with para-
graph (b)(4) of this section. 

(2) Any request for a determination 
of prevailing minimum compensation 
shall include or be accompanied by in-
formation as to the locality or local-
ities, the class or classes of profes-
sional performers or related or sup-
porting professional personnel for the 
project or production in question, the 
names and addresses (to the extent 
known) of interested parties, and all 
available information relating to pre-
vailing minimum compensation cur-
rently being paid to such persons or to 
persons employed in similar activities. 
No particular form is prescribed for 
submission of information under this 
section. 

(3) If the information specified in 
paragraph (b)(2) of this section is not 
submitted with a request for an alter-
native determination of prevailing 
minimum compensation or is insuffi-
cient to permit a determination, the 
Administrator may deny the request or 
request additional information, at the 
Administrator’s discretion. Pertinent 
information from any source may be 

considered by the Administrator in 
connection with any request. 

(4) The Administrator will respond to 
a request for determination under this 
section within 30 days of receipt, by 
issuing a determination of alternative 
prevailing minimum compensation or 
denying the request or advising that 
additional time is necessary for a deci-
sion. If the Administrator determines 
from a preponderance of all relevant 
evidence obtained in connection with 
the request that the compensation pro-
vided for in the agreements negotiated 
by the labor organizations set forth in 
paragraph (a) of this section does not 
prevail for any professional performer 
or related or supporting professional 
personnel employed on similar activi-
ties in the locality, the Administrator 
will issue a determination of the pre-
vailing minimum compensation re-
quired to be paid under the Act to such 
persons. If the Administrator finds 
that the compensation provided for in 
the agreements negotiated by the labor 
organizations set forth in paragraph (a) 
of this section does prevail for the pro-
fessional performers or related or sup-
porting professional personnel in ques-
tion, the requesting party will be so 
notified. 

(c) All professional performers and 
related or supporting professional per-
sonnel (other than laborers or mechan-
ics with respect to whom labor stand-
ards are prescribed in section 5(j) and 
7(j) of the Act) employed on projects or 
productions which are financed in 
whole or in part under section 5 or sec-
tion 7 of the Act will be paid, without 
subsequent deduction or rebate on any 
account, not less than the prevailing 
minimum compensation determined in 
accordance with paragraph (a) of this 
section, unless an alternative deter-
mination is made under paragraph (b) 
of this section. Pending the decision of 
the Administrator on a request for de-
termination under paragraph (b) of this 
section, the grantee may be required to 
set aside in a separate escrow account 
sufficient funds to satisfy the dif-
ference between the compensation (in-
cluding fringe benefits) actually paid 
to the employee(s) in question, and the 
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compensation (including fringe bene-
fits) required under the applicable col-
lective bargaining agreement nego-
tiated by the labor organization named 
in paragraph (a) of this section, or fur-
nish a bond with a surety or sureties 
satisfactory to the Administrator for 
the protection of the compensation of 
the affected employees. 

§ 505.4 Receipt of grant funds. 
(a) The grantee shall not receive 

funds authorized by section 5 or section 
7 of the Act until adequate initial as-
surances have been filed with the 
Chairperson of the National Endow-
ment for the Arts or the Chairperson of 
the National Endowment for the Hu-
manities, pursuant to sections 5(i) (1) 
and (2) and sections 7(g) (1) and (2) of 
the Act as provided in § 505.5(a), that 
all professional performers and related 
or supporting professional personnel 
will be paid not less than the pre-
vailing minimum compensation and 
that the safety and health require-
ments will be complied with. Neither 
shall the grantee receive any such 
funds if and after the Chairperson of 
the National Endowment for the Arts 
or Chairperson of the National Endow-
ment for the Humanities is advised by 
the Secretary that continuing assur-
ances as provided in § 505.5(b) are inad-
equate or that labor standards con-
templated by sections 5(i) (1) and (2) or 
sections 7(g) (1) and (2) of the Act have 
not been observed. 

(b) In order to facilitate such assur-
ances so that the grantee may receive 
the grant funds promptly, the Chair-
persons of the National Endowment for 
the Arts and the National Endowment 
for the Humanities will transmit with 
the grant letter, to each grantee of a 
grant that will provide assistance to 
projects or productions employing pro-
fessional performers or related or sup-
porting professional personnel under 
section 5 or section 7 of the Act, a copy 
of these regulations together with two 
copies of the assurance form (Form No. 
ESA–38). The Chairperson will advise 
the grantee that before the grant may 
be received, the grantee must give as-
surances that all professional per-
formers and related or supporting pro-
fessional personnel (other than labor-
ers or mechanics with respect to whom 

labor standards are prescribed in sec-
tion 5(j) and section 7(j) of the Act), 
will be paid, without subsequent deduc-
tion or rebate on any account not less 
than the minimum compensation de-
termined in accordance with § 505.3 (a) 
or (b) and that the safety and health 
requirements under § 505.6 will be met. 
The Chairpersons will maintain on file 
in Washington, DC, for a period of 
three (3) years and make available 
upon request of the Secretary the 
original signed Form ESA–38 and a 
copy of the grant letter together with 
any supplementary documents needed 
to give a description of the project or 
production to be financed in whole or 
in part under the grant. 

§ 505.5 Adequate assurances. 
(a) Initial assurances. The grantee 

shall give adequate initial assurances 
that not less than the prevailing min-
imum compensation determined in ac-
cordance with § 505.3 will be paid to all 
professional performers and related or 
supporting professional personnel, and 
that no part of the project or produc-
tion will be performed under working 
conditions which are unsanitary or 
hazardous or dangerous to the health 
and safety of the employees, by exe-
cuting and filing with the Chairperson 
of the National Endowment for the 
Arts or the Chairperson of the National 
Endowment for the Humanities, as ap-
propriate, Form ESA–38. 

(b) Continuing assurances. (1) The 
grantee shall maintain and preserve 
sufficient records as an assurance of 
compliance with section 5(i) (1) and (2) 
and section 7(g) (1) and (2) of the Act 
and shall make such reports therefrom 
to the Secretary as necessary or appro-
priate to assure the adequacy of the as-
surances given. Such records shall be 
kept for a period of three (3) years after 
the end of the grant period to which 
they pertain. These records shall in-
clude the following information relat-
ing to each performer and related or 
supporting professional personnel to 
whom a prevailing minimum com-
pensation determination applies pursu-
ant to § 505.3. In addition the record re-
quired in paragraph (b)(1)(vii) of this 
section shall be kept for all employees 
engaged in the project or production 
assisted by the grant. 

VerDate Mar<15>2010 10:52 Oct 25, 2011 Jkt 223111 PO 00000 Frm 00097 Fmt 8010 Sfmt 8010 Q:\29\X29\29V3 ofr150 PsN: PC150


		Superintendent of Documents
	2014-08-19T14:22:40-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




