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contingent proprietary right to partici-
pate in profits and losses or in the as-
sets of the company at some future dis-
solution date, do not appear to be ‘‘fa-
cilities’’ within the meaning of the sec-
tion. 

(c) It should also be noted that under 
§ 531.3(d)(1), the cost of furnishing ‘‘fa-
cilities’’ which are primarily for the 
benefit or convenience of the employer 
will not be recognized as reasonable 
and may not therefore be included in 
computing wages. Items in addition to 
those set forth in § 531.3 which have 
been held to be primarily for the ben-
efit or convenience of the employer and 
are not therefore to be considered ‘‘fa-
cilities’’ within the meaning of section 
3(m) include: Safety caps, explosives, 
and miners’ lamps (in the mining in-
dustry); electric power (used for com-
mercial production in the interest of 
the employer); company police and 
guard protection; taxes and insurance 
on the employer’s buildings which are 
not used for lodgings furnished to the 
employee; ‘‘dues’’ to chambers of com-
merce and other organizations used, for 
example, to repay subsidies given to 
the employer to locate his factory in a 
particular community; transportation 
charges where such transportation is 
an incident of and necessary to the em-
ployment (as in the case of mainte-
nance-of-way employees of a railroad); 
charges for rental of uniforms where 
the nature of the business requires the 
employee to wear a uniform; medical 
services and hospitalization which the 
employer is bound to furnish under 
workmen’s compensation acts, or simi-
lar Federal, State, or local law. On the 
other hand, meals are always regarded 
as primarily for the benefit and con-
venience of the employee. For a discus-
sion of reimbursement for expenses 
such as ‘‘supper money,’’ ‘‘travel ex-
penses,’’ etc., see § 778.217 of this chap-
ter. 

§ 531.33 ‘‘Reasonable cost’’; ‘‘fair 
value.’’ 

(a) Section 3(m) directs the Adminis-
trator to determine ‘‘the reasonable 
cost * * * to the employer of furnishing 
* * * facilities’’ to the employee, and in 
addition it authorizes him to deter-
mine ‘‘the fair value’’ of such facilities 
for defined classes of employees and in 

defined areas, which may be used in 
lieu of the actual measure of the cost 
of such facilities in ascertaining the 
‘‘wages’’ paid to any employee. Subpart 
B contains three methods whereby an 
employer may ascertain whether any 
furnished facilities are a part of 
‘‘wages’’ within the meaning of section 
3(m): (1) An employer may calculate 
the ‘‘reasonable cost’’ of facilities in 
accordance with the requirements set 
forth in § 531.3; (2) an employer may re-
quest that a determination of ‘‘reason-
able cost’’ be made, including a deter-
mination having particular applica-
tion; and (3) an employer may request 
that a determination of ‘‘fair value’’ of 
the furnished facilities be made to be 
used in lieu of the actual measure of 
the cost of the furnished facilities in 
assessing the ‘‘wages’’ paid to an em-
ployee. 

(b) ‘‘Reasonable cost,’’ as determined 
in § 531.3 ‘‘does not include a profit to 
the employer or to any affiliated per-
son.’’ Although the question of affili-
ation is one of fact, where any of the 
following persons operate company 
stores or commissaries or furnish lodg-
ing or other facilities they will nor-
mally be deemed ‘‘affiliated persons’’ 
within the meaning of the regulations: 
(1) A spouse, child, parent, or other 
close relative of the employer; (2) a 
partner, officer, or employee in the em-
ployer company or firm; (3) a parent, 
subsidiary, or otherwise closely con-
nected corporation; and (4) an agent of 
the employer. 

§ 531.34 Payment in scrip or similar 
medium not authorized. 

Scrip, tokens, credit cards, ‘‘dope 
checks,’’ coupons, and similar devices 
are not proper mediums of payment 
under the Act. They are neither cash 
nor ‘‘other facilities’’ within the mean-
ing of section 3(m). However, the use of 
such devices for the purpose of conven-
iently and accurately measuring wages 
earned or facilities furnished during a 
single pay period is not prohibited. 
Piecework earnings, for example, may 
be calculated by issuing tokens (rep-
resenting a fixed amount of work per-
formed) to the employee, which are re-
deemed at the end of the pay period for 
cash. The tokens do not discharge the 
obligation of the employer to pay 
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wages, but they may enable him to de-
termine the amount of cash which is 
due to the employee. Similarly, board, 
lodging, or other facilities may be fur-
nished during the pay period in ex-
change for scrip or coupons issued prior 
to the end of the pay period. The rea-
sonable cost of furnishing such facili-
ties may be included as part of the 
wage, since payment is being made not 
in scrip but in facilities furnished 
under the requirements of section 3(m). 
But the employer may not credit him-
self with ‘‘unused scrip’’ or ‘‘coupons 
outstanding’’ on the pay day in deter-
mining whether he has met the re-
quirements of the Act because such 
scrip or coupons have not been re-
deemed for cash or facilities within the 
pay period. Similarly, the employee 
cannot be charged with the loss or de-
struction of scrip or tokens. 

§ 531.35 ‘‘Free and clear’’ payment; 
‘‘kickbacks.’’ 

Whether in cash or in facilities, 
‘‘wages’’ cannot be considered to have 
been paid by the employer and received 
by the employee unless they are paid 
finally and unconditionally or ‘‘free 
and clear.’’ The wage requirements of 
the Act will not be met where the em-
ployee ‘‘kicks-back’’ directly or indi-
rectly to the employer or to another 
person for the employer’s benefit the 
whole or part of the wage delivered to 
the employee. This is true whether the 
‘‘kick-back’’ is made in cash or in 
other than cash. For example, if it is a 
requirement of the employer that the 
employee must provide tools of the 
trade which will be used in or are spe-
cifically required for the performance 
of the employer’s particular work, 
there would be a violation of the Act in 
any workweek when the cost of such 
tools purchased by the employee cuts 
into the minimum or overtime wages 
required to be paid him under the Act. 
See also in this connection, § 531.32(c). 

PAYMENT WHERE ADDITIONS OR 
DEDUCTIONS ARE INVOLVED 

§ 531.36 Nonovertime workweeks. 
(a) When no overtime is worked by 

the employees, section 3(m) and this 
part apply only to the applicable min-
imum wage for all hours worked. To il-

lustrate, where an employee works 40 
hours a week at a cash wage rate of at 
least the applicable minimum wage 
and is paid that amount free and clear 
at the end of the workweek, and in ad-
dition is furnished facilities, no consid-
eration need be given to the question of 
whether such facilities meet the re-
quirements of section 3(m) and this 
part, since the employee has received 
in cash the applicable minimum wage 
for all hours worked. Similarly, where 
an employee is employed at a rate in 
excess of the applicable minimum wage 
and during a particular workweek 
works 40 hours for which the employee 
receives at least the minimum wage 
free and clear, the employer having de-
ducted from wages for facilities fur-
nished, whether such deduction meets 
the requirement of section 3(m) and 
subpart B of this part need not be con-
sidered, since the employee is still re-
ceiving, after the deduction has been 
made, a cash wage of at least the min-
imum wage for each hour worked. De-
ductions for board, lodging, or other fa-
cilities may be made in nonovertime 
workweeks even if they reduce the cash 
wage below the minimum wage, pro-
vided the prices charged do not exceed 
the ‘‘reasonable cost’’ of such facilities. 
When such items are furnished the em-
ployee at a profit, the deductions from 
wages in weeks in which no overtime is 
worked are considered to be illegal 
only to the extent that the profit re-
duces the wage (which includes the 
‘‘reasonable cost’’ of the facilities) 
below the required minimum wage. Fa-
cilities must be measured by the re-
quirements of section 3(m) and this 
part to determine if the employee has 
received the applicable minimum wage 
in cash or in facilities which may be le-
gitimately included in ‘‘wages’’ pay-
able under the Act. 

(b) Deductions for articles such as 
tools, miners’ lamps, dynamite caps, 
and other items which do not con-
stitute ‘‘board, lodging, or other facili-
ties’’ may likewise be made in non-
overtime workweeks if the employee 
nevertheless received the required min-
imum wage in cash free and clear; but 
to the extent that they reduce the 
wages of the employee in any such 
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