
402 

29 CFR Ch. V (7–1–11 Edition) § 778.210 

allocate the bonus among the work-
weeks of the period in proportion to 
the amount of the bonus actually 
earned each week, some other reason-
able and equitable method of alloca-
tion must be adopted. For example, it 
may be reasonable and equitable to as-
sume that the employee earned an 
equal amount of bonus each week of 
the period to which the bonus relates, 
and if the facts support this assump-
tion additional compensation for each 
overtime week of the period may be 
computed and paid in an amount equal 
to one-half of the average hourly in-
crease in pay resulting from bonus al-
located to the week, multiplied by the 
number of statutory overtime hours 
worked in that week. Or, if there are 
facts which make it inappropriate to 
assume equal bonus earnings for each 
workweek, it may be reasonable and 
equitable to assume that the employee 
earned an equal amount of bonus each 
hour of the pay period and the result-
ant hourly increase may be determined 
by dividing the total bonus by the 
number of hours worked by the em-
ployee during the period for which it is 
paid. The additional compensation due 
for the overtime workweeks in the pe-
riod may then be computed by multi-
plying the total number of statutory 
overtime hours worked in each such 
workweek during the period by one- 
half this hourly increase. 

§ 778.210 Percentage of total earnings 
as bonus. 

In some instances the contract or 
plan for the payment of a bonus may 
also provide for the simultaneous pay-
ment of overtime compensation due on 
the bonus. For example, a contract 
made prior to the performance of serv-
ices may provide for the payment of 
additional compensation in the way of 
a bonus at the rate of 10 percent of the 
employee’s straight-time earnings, and 
10 percent of his overtime earnings. In 
such instances, of course, payments ac-
cording to the contract will satisfy in 
full the overtime provisions of the Act 
and no recomputation will be required. 
This is not true, however, where this 
form of payment is used as a device to 
evade the overtime requirements of the 
Act rather than to provide actual over-

time compensation, as described in 
§§ 778.502 and 778.503. 

§ 778.211 Discretionary bonuses. 
(a) Statutory provision. Section 7(e) 

(3)(a) of the Act provides that the reg-
ular rate shall not be deemed to in-
clude ‘‘sums paid in recognition of 
services performed during a given pe-
riod if * * * (a) both the fact that pay-
ment is to be made and the amount of 
the payment are determined at the sole 
discretion of the employer at or near 
the end of the period and not pursuant 
to any prior contract, agreement, or 
promise causing the employee to ex-
pect such payments regularly * * *’’. 
Such sums may not, however, be cred-
ited toward overtime compensation due 
under the Act. 

(b) Discretionary character of excluded 
bonus. In order for a bonus to qualify 
for exclusion as a discretionary bonus 
under section 7(e)(3)(a) the employer 
must retain discretion both as to the 
fact of payment and as to the amount 
until a time quite close to the end of 
the period for which the bonus is paid. 
The sum, if any, to be paid as a bonus 
is determined by the employer without 
prior promise or agreement. The em-
ployee has no contract right, express or 
implied, to any amount. If the em-
ployer promises in advance to pay a 
bonus, he has abandoned his discretion 
with regard to it. Thus, if an employer 
announces to his employees in January 
that he intends to pay them a bonus in 
June, he has thereby abandoned his 
discretion regarding the fact of pay-
ment by promising a bonus to his em-
ployees. Such a bonus would not be ex-
cluded from the regular rate under sec-
tion 7(e)(3)(a). Similarly, an employer 
who promises to sales employees that 
they will receive a monthly bonus com-
puted on the basis of allocating 1 cent 
for each item sold whenever, is his dis-
cretion, the financial condition of the 
firm warrants such payments, has 
abandoned discretion with regard to 
the amount of the bonus though not 
with regard to the fact of payment. 
Such a bonus would not be excluded 
from the regular rate. On the other 
hand, if a bonus such as the one just 
described were paid without prior con-
tract, promise or announcement and 
the decision as to the fact and amount 
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of payment lay in the employer’s sole 
discretion, the bonus would be properly 
excluded from the regular rate. 

(c) Promised bonuses not excluded. The 
bonus, to be excluded under section 
7(e)(3)(a), must not be paid ‘‘pursuant 
to any prior contract, agreement, or 
promise.’’ For example, any bonus 
which is promised to employees upon 
hiring or which is the result of collec-
tive bargaining would not be excluded 
from the regular rate under this provi-
sion of the Act. Bonuses which are an-
nounced to employees to induce them 
to work more steadily or more rapidly 
or more efficiently or to remain with 
the firm are regarded as part of the 
regular rate of pay. Attendance bo-
nuses, individual or group production 
bonuses, bonuses for quality and accu-
racy of work, bonuses contingent upon 
the employee’s continuing in employ-
ment until the time the payment is to 
be made and the like are in this cat-
egory. They must be included in the 
regular rate of pay. 

§ 778.212 Gifts, Christmas and special 
occasion bonuses. 

(a) Statutory provision. Section 7(e)(1) 
of the Act provides that the term 
‘‘regular rate’’ shall not be deemed to 
include ‘‘sums paid as gifts; payments 
in the nature of gifts made at Christ-
mas time or on other special occasions, 
as a reward for service, the amounts of 
which are not measured by or depend-
ent on hours worked, production, or ef-
ficiency * * *’’. Such sums may not, 
however, be credited toward overtime 
compensation due under the Act. 

(b) Gift or similar payment. To qualify 
for exclusion under section 7(e)(1) the 
bonus must be actually a gift or in the 
nature of a gift. If it is measured by 
hours worked, production, or effi-
ciency, the payment is geared to wages 
and hours during the bonus period and 
is no longer to be considered as in the 
nature of a gift. If the payment is so 
substantial that it can be assumed that 
employees consider it a part of the 
wages for which they work, the bonus 
cannot be considered to be in the na-
ture of a gift. Obviously, if the bonus is 
paid pursuant to contract (so that the 
employee has a legal right to the pay-
ment and could bring suit to enforce 
it), it is not in the nature of a gift. 

(c) Application of exclusion. If the 
bonus paid at Christmas or on other 
special occasion is a gift or in the na-
ture of a gift, it may be excluded from 
the regular rate under section 7(e)(1) 
even though it is paid with regularity 
so that the employees are led to expect 
it and even though the amounts paid to 
different employees or groups of em-
ployees vary with the amount of the 
salary or regular hourly rate of such 
employees or according to their length 
of service with the firm so long as the 
amounts are not measured by or di-
rectly dependent upon hours worked, 
production, or efficiency. A Christmas 
bonus paid (not pursuant to contract) 
in the amount of two weeks’ salary to 
all employees and an equal additional 
amount for each 5 years of service with 
the firm, for example, would be exclud-
able from the regular rate under this 
category. 

§ 778.213 Profit-sharing, thrift, and 
savings plans. 

Section 7(e)(3)(b) of the Act provides 
that the term ‘‘regular rate’’ shall not 
be deemed to include ‘‘sums paid in 
recognition of services performed dur-
ing a given period if * * * the payments 
are made pursuant to a bona fide prof-
it-sharing plan or trust or bona fide 
thrift or savings plan, meeting the re-
quirements of the Secretary of Labor 
set forth in appropriate regulations 
* * *’’. Such sums may not, however, 
be credited toward overtime compensa-
tion due under the Act. The regula-
tions issued under this section are 
parts 547 and 549 of this chapter. Pay-
ments in addition to the regular wages 
of the employee, made by the employer 
pursuant to a plan which meets the re-
quirements of the regulations in part 
547 or 549 of this chapter, will be prop-
erly excluded from the regular rate. 

§ 778.214 Benefit plans; including prof-
it-sharing plans or trusts providing 
similar benefits. 

(a) Statutory provision. Section 7(e)(4) 
of the Act provides that the term 
‘‘regular rate’’ shall not be deemed to 
include: ‘‘contributions irrevocably 
made by an employer to a trustee or 
third person pursuant to a bona fide 
plan for providing old age, retirement, 
life, accident, or health insurance or 
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