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of payment lay in the employer’s sole
discretion, the bonus would be properly
excluded from the regular rate.

(c) Promised bonuses not excluded. The
bonus, to be excluded under section
7(e)(3)(a), must not be paid ‘‘pursuant
to any prior contract, agreement, or
promise.” For example, any bonus
which is promised to employees upon
hiring or which is the result of collec-
tive bargaining would not be excluded
from the regular rate under this provi-
sion of the Act. Bonuses which are an-
nounced to employees to induce them
to work more steadily or more rapidly
or more efficiently or to remain with
the firm are regarded as part of the
regular rate of pay. Attendance bo-
nuses, individual or group production
bonuses, bonuses for quality and accu-
racy of work, bonuses contingent upon
the employee’s continuing in employ-
ment until the time the payment is to
be made and the like are in this cat-
egory. They must be included in the
regular rate of pay.

§778.212 Gifts, Christmas and special
occasion bonuses.

(a) Statutory provision. Section T(e)(1)
of the Act provides that the term
“regular rate” shall not be deemed to
include ‘“‘sums paid as gifts; payments
in the nature of gifts made at Christ-
mas time or on other special occasions,
as a reward for service, the amounts of
which are not measured by or depend-
ent on hours worked, production, or ef-
ficiency * * *’. Such sums may not,
however, be credited toward overtime
compensation due under the Act.

(b) Gift or similar payment. To qualify
for exclusion under section 7(e)(1) the
bonus must be actually a gift or in the
nature of a gift. If it is measured by
hours worked, production, or effi-
ciency, the payment is geared to wages
and hours during the bonus period and
is no longer to be considered as in the
nature of a gift. If the payment is so
substantial that it can be assumed that
employees consider it a part of the
wages for which they work, the bonus
cannot be considered to be in the na-
ture of a gift. Obviously, if the bonus is
paid pursuant to contract (so that the
employee has a legal right to the pay-
ment and could bring suit to enforce
it), it is not in the nature of a gift.
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(c) Application of exclusion. If the
bonus paid at Christmas or on other
special occasion is a gift or in the na-
ture of a gift, it may be excluded from
the regular rate under section 7(e)(1)
even though it is paid with regularity
so that the employees are led to expect
it and even though the amounts paid to
different employees or groups of em-
ployees vary with the amount of the
salary or regular hourly rate of such
employees or according to their length
of service with the firm so long as the
amounts are not measured by or di-
rectly dependent upon hours worked,
production, or efficiency. A Christmas
bonus paid (not pursuant to contract)
in the amount of two weeks’ salary to
all employees and an equal additional
amount for each 5 years of service with
the firm, for example, would be exclud-
able from the regular rate under this
category.

§778.213 Profit-sharing, thrift, and
savings plans.

Section 7(e)(3)(b) of the Act provides
that the term ‘‘regular rate’ shall not
be deemed to include ‘‘sums paid in
recognition of services performed dur-
ing a given period if * * * the payments
are made pursuant to a bona fide prof-
it-sharing plan or trust or bona fide
thrift or savings plan, meeting the re-
quirements of the Secretary of Labor
set forth in appropriate regulations
* % %7 Such sums may not, however,
be credited toward overtime compensa-
tion due under the Act. The regula-
tions issued under this section are
parts 547 and 549 of this chapter. Pay-
ments in addition to the regular wages
of the employee, made by the employer
pursuant to a plan which meets the re-
quirements of the regulations in part
547 or 549 of this chapter, will be prop-
erly excluded from the regular rate.

§778.214 Benefit plans; including prof-
it-sharing plans or trusts providing
similar benefits.

(a) Statutory provision. Section T(e)(4)
of the Act provides that the term
“regular rate” shall not be deemed to
include: ‘‘contributions irrevocably
made by an employer to a trustee or
third person pursuant to a bona fide
plan for providing old age, retirement,
life, accident, or health insurance or
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similar benefits for employees * * *.”
Such sums may not, however, be cred-
ited toward overtime compensation due
under the Act.

(b) Scope and application of exclusion
generally. Plans for providing benefits
of the kinds described in section 7(e)(4)
are referred to herein as ‘‘benefit
plans’. It is section 7(e)(4) which gov-
erns the status for regular rate pur-
poses of any contributions made by an
employer pursuant to a plan for pro-
viding the described benefits. This is
true irrespective of any other features
the plan may have. Thus, it makes no
difference whether or not the benefit
plan is one financed out of profits or
one which by matching employee con-
tributions or otherwise encourages
thrift or savings. Where such a plan or
trust is combined in a single program
(whether in one or more documents)
with a plan or trust for providing prof-
it-sharing payments to employees, the
profit-sharing payments may be ex-
cluded from the regular rate if they
meet the requirements of the Profit-
Sharing Regulations, part 549 of this
chapter, and the contributions made by
the employer for providing the benefits
described in section 7(e)(4) of the Act
may be excluded from the regular rate
if they meet the tests set forth in
§778.215. Advance approval by the De-
partment of Labor is not required.

(c) Tests must be applied to employer
contributions. It should be emphasized
that it is the employer’s contribution
made pursuant to the benefit plan that
is excluded from or included in the reg-
ular rate according to whether or not
the requirements set forth in §778.215
are met. If the contribution is not
made as provided in section 7(e)(4) or if
the plan does not qualify as a bona fide
benefit plan under that section, the
contribution is treated the same as any
bonus payment which is part of the
regular rate of pay, and at the time the
contribution is made the amount
thereof must be apportioned back over
the workweeks of the period during
which it may be said to have accrued.
Overtime compensation based upon the
resultant increases in the regular hour-
ly rate is due for each overtime hour
worked during any workweek of the pe-
riod. The subsequent distribution of ac-
crued funds to an employee on account
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of severance of employment (or for any
other reason) would not result in any
increase in his regular rate in the week
in which the distribution is made.

(d) Employer contributions when in-
cluded in fringe benefit wage determina-
tions under Davis-Bacon Act. As noted in
§778.6 where certain fringe benefits are
included in the wage predetermina-
tions of the Secretary of Labor for la-
borers and mechanics performing con-
tract work subject to the Davis-Bacon
Act and related statutes, the provi-
sions of Public Law 88-349 discussed in
§5.32 of this title should be considered
together with the interpretations in
this part 778 in determining the exclud-
ability of such fringe benefits from the
regular rate of such employees. Accord-
ingly, reference should be made to §5.32
of this title as well as to §778.215 for
guidance with respect to exclusion
from the employee’s regular rate of
contributions made by the employer to
any benefit plan if, in the workweek or
workweeks involved, the employee per-
formed work as a laborer or mechanic
subject to a wage determination made
by the Secretary pursuant to part 1 of
this title, and if fringe benefits of the
kind represented by such contributions
constitute a part of the prevailing
wages required to be paid such em-
ployee in accordance with such wage
determination.

(e) Employer contributions or equiva-
lents pursuant to fringe benefit deter-
minations under Service Contract Act of
1965. Contributions by contractors and
subcontractors to provide fringe bene-
fits specified under the McNamara-
O’Hara Service Contract Act of 1965,
which are of the kind referred to in sec-
tion 7(e)(4), are excludable from the
regular rate under the conditions set
forth in §778.215. Where the fringe ben-
efit contributions specified under such
Act are so excludable, equivalent bene-
fits or payments provided by the em-
ployer in satisfaction of his obligation
to provide the specified benefits are
also excludable from the regular rate if
authorized under part 4 of this title,
subpart B, pursuant to the McNamara-
O’Hara Act, and their exclusion there-
from is not dependent on whether such
equivalents, if separately considered,
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would meet the
§778.215. See §778.7.

[33 FR 986, Jan. 26, 1968, as amended at 36 FR
4699, Mar. 11, 1971]

requirements of

§778.215 Conditions for exclusion of
benefit-plan contributions under
section 7(e)(4).

(a) General rules. In order for an em-
ployer’s contribution to qualify for ex-
clusion from the regular rate under
section 7(e)(4) of the Act the following
conditions must be met:

(1) The contributions must be made
pursuant to a specific plan or program
adopted by the employer, or by con-
tract as a result of collective bar-
gaining, and communicated to the em-
ployees. This may be either a company-
financed plan or an employer-employee
contributory plan.

(2) The primary purpose of the plan
must be to provide systematically for
the payment of benefits to employees
on account of death, disability, ad-
vanced age, retirement, illness, med-
ical expenses, hospitalization, and the
like.

(3) In a plan or trust, either:

(i) The benefits must be specified or
definitely determinable on an actuarial
basis; or

(ii) There must be both a definite for-
mula for determining the amount to be
contributed by the employer and a defi-
nite formula for determining the bene-
fits for each of the employees partici-
pating in the plan; or

(iii) There must be both a formula for
determining the amount to be contrib-
uted by the employer and a provision
for determining the individual benefits
by a method which is consistent with
the purposes of the plan or trust under
section 7(e)(4) of the Act.

(iv) NOTE: The requirements in para-
graphs (a)(3) (ii) and (iii) of this section
for a formula for determining the
amount to be contributed by the em-
ployer may be met by a formula which
requires a specific and substantial min-
imum contribution and which provides
that the employer may add somewhat
to that amount within specified limits;
provided, however, that there is a rea-
sonable relationship between the speci-
fied minimum and maximum contribu-
tions. Thus, formulas providing for a
minimum contribution of 10 percent of

§778.215

profits and giving the employer discre-
tion to add to that amount up to 20
percent of profits, or for a minimum
contribution of 5 percent of compensa-
tion and discretion to increase up to a
maximum of 15 percent of compensa-
tion, would meet the requirement.
However, a plan which provides for in-
significant minimum contributions and
permits a variation so great that, for
all practical purposes, the formula be-
comes meaningless as a measure of
contributions, would not meet the re-
quirements.

(4) The employer’s contributions
must be paid irrevocably to a trustee
or third person pursuant to an insur-
ance agreement, trust or other funded
arrangement. The trustee must assume
the usual fiduciary responsibilities im-
posed upon trustees by applicable law.
The trust or fund must be set up in
such a way that in no event will the
employer be able to recapture any of
the contributions paid in nor in any
way divert the funds to his own use or
benefit. (It should also be noted that in
the case of joint employer-employee
contributory plans, where the em-
ployee contributions are not paid over
to a third person or to a trustee unaf-
filiated with the employer, violations
of the Act may result if the employee
contributions cut into the required
minimum or overtime rates. See part
531 of this chapter.) Although an em-
ployer’s contributions made to a trust-
ee or third person pursuant to a benefit
plan must be irrevocably made, this
does not prevent return to the em-
ployer of sums which he had paid in ex-
cess of the contributions actually
called for by the plan, as where such
excess payments result from error or
from the necessity of marking pay-
ments to cover the estimated cost of
contributions at a time when the exact
amount of the necessary contributions
under the plan is not yet ascertained.
For example, a benefit plan may pro-
vide for definite insurance benefits for
employees in the event of the hap-
pening of a specified contingency such
as death, sickness, accident, etc., and
may provide that the cost of such defi-
nite benefits, either in full or any bal-
ance in excess of specified employee
contributions, will be borne by the em-
ployer. In such a case the return by the
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