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the Commission will recognize that a 
person subject to title VII is entitled to 
assert that actions were taken ‘‘in good 
faith, in conformity with, and in reli-
ance upon a written interpretation or 
opinion of the Commission,’’ including 
reliance upon the interpretation and 
opinion contained in these Guidelines, 
and thereby invoke the protection of 
section 713(b)(1) of title VII. 

(e) Review of existing plans rec-
ommended. Only affirmative action 
plans or programs adopted in good 
faith, in conformity with, and in reli-
ance upon these Guidelines can receive 
the full protection of these Guidelines, 
including the section 713(b)(1) defense. 
See § 1608.10. Therefore, persons subject 
to title VII who have existing affirma-
tive action plans, programs, or agree-
ments are encouraged to review them 
in light of these Guidelines, to modify 
them to the extent necessary to com-
ply with these Guidelines, and to 
readopt or reaffirm them. 

§ 1608.2 Written interpretation and 
opinion. 

These Guidelines constitute ‘‘a writ-
ten interpretation and opinion’’ of the 
Equal Employment Opportunity Com-
mission as that term is used in section 
713(b)(1) of title VII of the Civil Rights 
Act of 1964, as amended, 42 U.S.C. 2000e– 
12(b)(1), and § 1601.33 of the Procedural 
Regulations of the Equal Employment 
Opportunity Commission (29 CFR 
1601.30; 42 FR 55,394 (October 14, 1977)). 
Section 713(b)(1) provides: 

In any action or proceeding based on any 
alleged unlawful employment practice, no 
person shall be subject to any liability or 
punishment for or on account of (1) the com-
mission by such person of an unlawful em-
ployment practice if he pleads and proves 
that the act or omission complained of was 
in good faith, in conformity with, and in reli-
ance on any written interpretation or opin-
ion of the Commission * * *. Such a defense, 
if established, shall be a bar to the action or 
proceeding, notwithstanding that * * * after 
such act or omission, such interpretation or 
opinion is modified or rescinded or is deter-
mined by judicial authority to be invalid or 
of no legal effect * * *. 

The applicability of these Guidelines is 
subject to the limitations on use set 
forth in § 1608.11. 

§ 1608.3 Circumstances under which 
voluntary affirmative action is ap-
propriate. 

(a) Adverse effect. Title VII prohibits 
practices, procedures, or policies which 
have an adverse impact unless they are 
justified by business necessity. In addi-
tion, title VII proscribes practices 
which ‘‘tend to deprive’’ persons of 
equal employment opportunities. Em-
ployers, labor organizations and other 
persons subject to title VII may take 
affirmative action based on an analysis 
which reveals facts constituting actual 
or potential adverse impact, if such ad-
verse impact is likely to result from 
existing or contemplated practices. 

(b) Effects of prior discriminatory prac-
tices. Employers, labor organizations, 
or other persons subject to title VII 
may also take affirmative action to 
correct the effects of prior discrimina-
tory practices. The effects of prior dis-
criminatory practices can be initially 
identified by a comparison between the 
employer’s work force, or a part there-
of, and an appropriate segment of the 
labor force. 

(c) Limited labor pool. Because of his-
toric restrictions by employers, labor 
organizations, and others, there are 
circumstances in which the available 
pool, particularly of qualified minori-
ties and women, for employment or 
promotional opportunities is artifi-
cially limited. Employers, labor orga-
nizations, and other persons subject to 
title VII may, and are encouraged to 
take affirmative action in such cir-
cumstances, including, but not limited 
to, the following: 

(1) Training plans and programs, in-
cluding on-the-job training, which em-
phasize providing minorities and 
women with the opportunity, skill, and 
expericence necessary to perform the 
functions of skilled trades, crafts, or 
professions; 

(2) Extensive and focused recruiting 
activity; 

(3) Elimination of the adverse impact 
caused by unvalidated selection cri-
teria (see sections 3 and 6, Uniform 
Guidelines on Employee Selection Pro-
cedures (1978), 43 FR 30290; 38297; 38299 
(August 25, 1978)); 

(4) Modification through collective 
bargaining where a labor organization 
represents employees, or unilaterally 
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