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§1978.112

the settlement will be filed with the
ALJ or the ARB as the case may be.

(3) If, under paragraph (d)(1) or (d)(2)
of this section, the respondent makes
an offer to settle the case which the
Assistant Secretary, when acting as
the prosecuting party, deems to be a
fair and equitable settlement of all
matters at issue and the complainant
refuses to accept the offer, the Assist-
ant Secretary may decline to assume
the role of prosecuting party. In such
circumstances, the Assistant Secretary
will immediately notify the complain-
ant (or the complainant’s legal counsel
if complainant is represented by coun-
sel) that review of the settlement offer
may cause the Assistant Secretary to
decline the role of prosecuting party.
After the Assistant Secretary has re-
viewed the offer and when he or she has
decided to decline the role of pros-
ecuting party, the Assistant Secretary
will immediately notify all parties of
his or her decision in writing and, if
the case is before the ALJ or the ARB,
a copy of the notice will be sent to the
appropriate official in accordance with
§1978.108(a)(2).

(e) Any settlement approved by the
Assistant Secretary, the ALJ, or the
ARB will constitute the final order of
the Secretary and may be enforced pur-
suant to §1978.113.

§1978.112 Judicial review.

(a) Within 60 days after the issuance
of a final order under §§1978.109 and
1978.110, any person adversely affected
or aggrieved by such order may file a
petition for review of the order in the
United States Court of Appeals for the
circuit in which the violation allegedly
occurred or the circuit in which the
person resided on the date of the viola-
tion.

(b) A final order of the ARB will not
be subject to judicial review in any
criminal or other civil proceeding.

(c) If a timely petition for review is
filed, the record of a case, including the
record of proceedings before the ALJ,
will be transmitted by the ARB to the
appropriate court pursuant to the Fed-
eral Rules of Appellate Procedure and
the local rules of such court.
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§1978.113 Judicial enforcement.

Whenever any person has failed to
comply with a preliminary order of re-
instatement or a final order, including
one approving a settlement agreement
as provided in §1978.111, the Secretary
may file a civil action seeking enforce-
ment of the order in the United States
district court for the district in which
the violation was found to have oc-
curred.

§1978.114 District court jurisdiction of
retaliation complaints under STAA.

(a) If there is no final order of the
Secretary, 210 days have passed since
the filing of the complaint, and there is
no showing that there has been delay
due to the bad faith of the complain-
ant, the complainant may bring an ac-
tion at law or equity for de novo review
in the appropriate district court of the
United States, which will have jurisdic-
tion over such an action without re-
gard to the amount in controversy.

(b) Fifteen days in advance of filing a
complaint in federal court, a complain-
ant must file with the Assistant Sec-
retary, the ALJ, or the ARB, depending
upon where the proceeding is pending,
a notice of his or her intention to file
such complaint. The notice must be
served on all parties to the proceeding.
A copy of the notice must be served on
OSHA’s Regional Administrator, the
Assistant Secretary, and the Associate
Solicitor for Occupational Safety and
Health. The complainant must file and
serve a copy of the district court com-
plaint on the above as soon as possible
after the district court complaint has
been filed with the court.

§1978.115 Special
waiver of rules.

circumstances;

In special circumstances not con-
templated by the provisions of these
rules, or for good cause shown, the ALJ
or the ARB on review may, upon appli-
cation, after three days notice to all
parties, waive any rule or issue such
orders as justice or the administration
of STAA requires.
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