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imposes a 1-month affiliation period. Indi-
vidual B is enrolled in the fee-for-service op-
tion for more than one month and then de-
cides to switch to the HMO option at open 
season. 

(ii) Conclusion. In this Example 2, the HMO 
may not impose the affiliation period with 
respect to B because any affiliation period 
would have to begin on B’s enrollment date 
in the plan rather than the date that B en-
rolled in the HMO option. Therefore, the af-
filiation period would have expired before B 
switched to the HMO option. 

Example 3. (i) Facts. An employer sponsors 
a group health plan that provides benefits 
through an HMO. The plan imposes a two- 
month affiliation period with respect to sala-
ried employees, but it does not impose an af-
filiation period with respect to hourly em-
ployees. 

(ii) Conclusion. In this Example 3, the plan 
may impose the affiliation period with re-
spect to salaried employees without impos-
ing any affiliation period with respect to 
hourly employees (unless, under the cir-
cumstances, treating salaried and hourly 
employees differently does not comply with 
the requirements of § 2590.702). 

(c) Alternatives to affiliation period. An 
HMO may use alternative methods in 
lieu of an affiliation period to address 
adverse selection, as approved by the 
State insurance commissioner or other 
official designated to regulate HMOs. 
However, an arrangement that is in the 
nature of a preexisting condition exclu-
sion cannot be an alternative to an af-
filiation period. Nothing in this part 
requires a State to receive proposals 
for or approve alternatives to affili-
ation periods. 

[69 FR 78763, Dec. 30, 2004] 

§ 2590.701–8 Interaction With the Fam-
ily and Medical Leave Act. [Re-
served] 

§ 2590.702 Prohibiting discrimination 
against participants and bene-
ficiaries based on a health factor. 

(a) Health factors. (1) The term health 
factor means, in relation to an indi-
vidual, any of the following health sta-
tus-related factors: 

(i) Health status; 
(ii) Medical condition (including both 

physical and mental illnesses), as de-
fined in § 2590.701–2; 

(iii) Claims experience; 
(iv) Receipt of health care; 
(v) Medical history; 

(vi) Genetic information, as defined 
in § 2590.702–1(a)(3) of this Part. 

(vii) Evidence of insurability; or 
(viii) Disability. 
(2) Evidence of insurability in-

cludes— 
(i) Conditions arising out of acts of 

domestic violence; and 
(ii) Participation in activities such 

as motorcycling, snowmobiling, all-ter-
rain vehicle riding, horseback riding, 
skiing, and other similar activities. 

(3) The decision whether health cov-
erage is elected for an individual (in-
cluding the time chosen to enroll, such 
as under special enrollment or late en-
rollment) is not, itself, within the 
scope of any health factor. (However, 
under § 2590.701–6, a plan or issuer must 
treat special enrollees the same as 
similarly situated individuals who are 
enrolled when first eligible.) 

(b) Prohibited discrimination in rules 
for eligibility—(1) In general—(i) A group 
health plan, and a health insurance 
issuer offering health insurance cov-
erage in connection with a group 
health plan, may not establish any rule 
for eligibility (including continued eli-
gibility) of any individual to enroll for 
benefits under the terms of the plan or 
group health insurance coverage that 
discriminates based on any health fac-
tor that relates to that individual or a 
dependent of that individual. This rule 
is subject to the provisions of para-
graph (b)(2) of this section (explaining 
how this rule applies to benefits), para-
graph (b)(3) of this section (allowing 
plans to impose certain preexisting 
condition exclusions), paragraph (d) of 
this section (containing rules for estab-
lishing groups of similarly situated in-
dividuals), paragraph (e) of this section 
(relating to nonconfinement, actively- 
at-work, and other service require-
ments), paragraph (f) of this section 
(relating to wellness programs), and 
paragraph (g) of this section (permit-
ting favorable treatment of individuals 
with adverse health factors). 

(ii) For purposes of this section, rules 
for eligibility include, but are not lim-
ited to, rules relating to— 

(A) Enrollment; 
(B) The effective date of coverage; 
(C) Waiting (or affiliation) periods; 
(D) Late and special enrollment; 
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