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such cross-examination as may be re-
quired for a full and true disclosure of 
the facts. 

§ 2700.64 Retention of exhibits. 
All exhibits received in evidence in a 

hearing or submitted for the record in 
any proceeding before the Commission 
shall be retained with the official 
record of the proceeding. The with-
drawal of original exhibits may be per-
mitted by the Commission or the 
Judge, upon request and after notice to 
the other parties, if true copies are 
substituted, where practical, for the 
originals. 

§ 2700.65 Proposed findings, conclu-
sions and orders. 

The Judge may require the submis-
sion of proposed findings of fact, con-
clusions of law, and orders, together 
with supporting briefs. The proposals 
shall be served upon all parties, and 
shall contain adequate references to 
the record and authorities. 

§ 2700.66 Summary disposition of pro-
ceedings. 

(a) Generally. When a party fails to 
comply with an order of a Judge or 
these rules, except as provided in para-
graph (b) of this section, an order to 
show cause shall be directed to the 
party before the entry of any order of 
default or dismissal. The order shall be 
mailed by registered or certified mail, 
return receipt requested. 

(b) Failure to attend hearing. If a party 
fails to attend a scheduled hearing, the 
Judge, where appropriate, may find the 
party in default or dismiss the pro-
ceeding without issuing an order to 
show cause. 

(c) Penalty proceedings. When the 
Judge finds a party in default in a civil 
penalty proceeding, the Judge shall 
also enter an order assessing appro-
priate penalties and directing that 
such penalties be paid. 

§ 2700.67 Summary decision of the 
Judge. 

(a) Filing of motion for summary deci-
sion. At any time after commencement 
of a proceeding and no later than 25 
days before the date fixed for the hear-
ing on the merits, a party may move 
the Judge to render summary decision 

disposing of all or part of the pro-
ceeding. Filing of a summary decision 
motion and an opposition thereto shall 
be effective upon receipt. 

(b) Grounds. A motion for summary 
decision shall be granted only if the en-
tire record, including the pleadings, 
depositions, answers to interrogatories, 
admissions, and affidavits, shows: 

(1) That there is no genuine issue as 
to any material fact; and 

(2) That the moving party is entitled 
to summary decision as a matter of 
law. 

(c) Form of motion. A motion shall be 
accompanied by a memorandum of 
points and authorities specifying the 
grounds upon which the party seeks 
summary decision and a statement of 
material facts specifying each material 
fact as to which the party contends 
there is no genuine issue. Each mate-
rial fact set forth in the statement 
shall be supported by a reference to ac-
companying affidavits or other verified 
documents. 

(d) Form of opposition. An opposition 
to a motion for summary decision shall 
include a memorandum of points and 
authorities specifying why the moving 
party is not entitled to summary deci-
sion and may be supported by affida-
vits or other verified documents. The 
opposition shall also include a separate 
concise statement of each genuine 
issue of material fact necessary to be 
litigated, supported by a reference to 
any accompanying affidavits or other 
verified documents. Material facts 
identified as not in issue by the moving 
party shall be deemed admitted for 
purposes of the motion unless con-
troverted by the statement in opposi-
tion. If a party does not respond in op-
position, summary decision, if appro-
priate, shall be entered in favor of the 
moving party. 

(e) Affidavits. Supporting and oppos-
ing affidavits shall be made on per-
sonal knowledge and shall show affirm-
atively that the affiant is competent to 
testify to the matters stated. Sworn or 
certified copies of all papers or parts of 
papers referred to in an affidavit shall 
be attached to the affidavit or be incor-
porated by reference if not otherwise a 
matter of record. The judge shall per-
mit affidavits to be supplemented or 
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opposed by depositions, answers to in-
terrogatories, admissions, or further 
affidavits. 

(f) Case not fully adjudicated on mo-
tion. If a motion for summary decision 
is denied in whole or in part, the Judge 
shall ascertain what material facts are 
controverted and shall issue an order 
directing further proceedings as appro-
priate. 

[58 FR 12164, Mar. 3, 1993, as amended at 71 
FR 44208, Aug. 4, 2006] 

§ 2700.68 Substitution of the Judge. 
(a) Generally. Should a Judge become 

unavailable to the Commission, the 
proceedings assigned to him shall be 
reassigned to a substitute Judge. 

(b) Substitution following a hearing. 
The substitute Judge may render a de-
cision based upon the existing record, 
provided the parties are notified of his 
intent and they are given an oppor-
tunity to object. An objection to the 
Judge rendering a decision based upon 
the existing record shall be filed within 
10 days following receipt of the Judge’s 
notice, or the objection shall be 
deemed to be waived. An objection 
shall be founded upon a showing of a 
need for the resolution of conflicting 
material testimony requiring credi-
bility determinations. Upon good cause 
shown the Judge may order a further 
hearing on the merits, which shall be 
limited, so far as practicable, to the 
testimony in dispute. 

§ 2700.69 Decision of the Judge. 
(a) Form and content of the Judge’s de-

cision. The Judge shall make a decision 
that constitutes his final disposition of 
the proceedings. The decision shall be 
in writing and shall include all findings 
of fact and conclusions of law, and the 
reasons or bases for them, on all the 
material issues of fact, law or discre-
tion presented by the record, and an 
order. If a decision is announced orally 
from the bench, it shall be reduced to 
writing after the filing of the tran-
script. An order by a Judge approving a 
settlement proposal is a decision of the 
Judge. 

(b) Termination of the Judge’s jurisdic-
tion. Except to the extent otherwise 
provided herein, the jurisdiction of the 
Judge terminates when his decision has 
been issued. 

(c) Correction of clerical errors. At any 
time before the Commission has di-
rected that a Judge’s decision be re-
viewed, and on his own motion or the 
motion of a party, the Judge may cor-
rect clerical errors in decisions, orders 
or other parts of the record. After the 
Commission has directed that a 
Judge’s decision be reviewed, the Judge 
may correct such errors with the leave 
of the Commission. If a Judge’s deci-
sion has become the final order of the 
Commission, the Judge may correct 
such errors with the leave of the Com-
mission. Neither the filing of a motion 
to correct a clerical error, nor the 
issuance of an order or amended deci-
sion correcting a clerical error, shall 
toll the time for filing a petition for 
discretionary review of the Judge’s de-
cision on the merits. 

(d) Effect of decision of Judge. A deci-
sion of a Judge is not a precedent bind-
ing upon the Commission. 

[58 FR 12164, Mar. 3, 1993, as amended at 71 
FR 44209, Aug. 4, 2006; 72 FR 2192, Jan. 18, 
2007] 

Subpart H—Review by the 
Commission 

§ 2700.70 Petitions for discretionary 
review. 

(a) Procedure. Any person adversely 
affected or aggrieved by a Judge’s deci-
sion or order may file with the Com-
mission a petition for discretionary re-
view within 30 days after issuance of 
the decision or order. Filing of a peti-
tion for discretionary review is effec-
tive upon receipt. Two or more parties 
may join in the same petition; the 
Commission may consolidate related 
petitions. Procedures governing peti-
tions for review of temporary rein-
statement orders are found at 
§ 2700.45(f). 

(b) Review discretionary. Review by 
the Commission shall not be a matter 
of right but of the sound discretion of 
the Commission. Review by the Com-
mission shall be granted only by af-
firmative vote of at least two of the 
Commissioners present and voting. 

(c) Grounds. Petitions for discre-
tionary review shall be filed only upon 
one or more of the following grounds: 
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