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PART 44—RULES OF PRACTICE FOR 
PETITIONS FOR MODIFICATION 
OF MANDATORY SAFETY STAND-
ARDS 

Subpart A—General 

Sec. 
44.1 Scope and construction. 
44.2 Definitions. 
44.3 Parties. 
44.4 Standard of evaluation of petitions; ef-

fect of petitions granted. 
44.5 Notice of a granted petition for modi-

fication. 
44.6 Service. 
44.7 Filing. 
44.8 Ex parte communication. 
44.9 Posting of petition. 

Subpart B—Initial Procedure for Petitions for 
Modification 

44.10 Filing of petition; service. 
44.11 Contents of petition. 
44.12 Procedure for public notice of petition 

received. 
44.13 Proposed decision. 
44.14 Request for hearing. 
44.15 Referral to Chief Administrative Law 

Judge. 
44.16 Application for temporary relief; relief 

to give effect to the proposed decision 
and order. 

Subpart C—Hearings 

44.20 Designation of administrative law 
judge. 

44.21 Filing and form of documents. 
44.22 Administrative law judges; powers and 

duties. 
44.23 Prehearing conferences. 
44.24 Discovery. 
44.25 Depositions. 
44.26 Subpoenas; witness fees. 
44.27 Consent findings and rules or orders. 
44.28 Notice of hearing. 
44.29 Motions. 
44.30 Hearing procedures. 
44.31 Proposed findings of fact, conclusions, 

and orders. 
44.32 Initial decision. 
44.33 Departmental review. 
44.34 Transmission of record. 
44.35 Decision of the Assistant Secretary. 

Subpart D—Summary Decisions 

44.40 Motion for summary decision. 
44.41 Summary decision. 

Subpart E—Effect of Initial Decision 

44.50 Effect of appeal on initial decision. 
44.51 Finality for purposes of judicial re-

view. 

44.52 Revocation of modification. 
44.53 Amended modification. 

AUTHORITY: 30 U.S.C. 957. 

SOURCE: 43 FR 29518, July 7, 1978, unless 
otherwise noted. 

Subpart A—General 
§ 44.1 Scope and construction. 

(a) The procedures and rules of prac-
tice set forth in this part shall govern 
petitions for modification of manda-
tory safety standards filed under sec-
tion 101(c) of the Act. 

(b) These rules shall be liberally con-
strued to carry out the purpose of the 
Act by assuring adequate protection of 
miners and to secure just and prompt 
determination of all proceedings con-
sistent with adequate consideration of 
the issues involved. 

[43 FR 29518, July 7, 1978, as amended at 55 
FR 53440, Dec. 28, 1990] 

§ 44.2 Definitions. 
As used in this part, unless the con-

text clearly requires otherwise, the 
term— 

(a) Act means the Federal Mine Safe-
ty and Health Act of 1977, Pub. L. 91– 
173, as amended by Pub. L. 95–164. 

(b) Secretary, operator, agent, person, 
miner, and coal or other mine, have the 
meanings set forth in section 3 of the 
act. 

(c) Assistant Secretary means the As-
sistant Secretary of Labor for Mine 
Safety and Health. 

(d) Administrative law judge means an 
administrative law judge of the Depart-
ment of Labor appointed under section 
3105 of title 5 of the United States 
Code. 

(e) Representative of miners means a 
person or organization designated by 
two or more miners to act as their rep-
resentative for purposes of the act and 
who is in compliance with 30 CFR part 
40. 

[43 FR 29518, July 7, 1978, as amended at 55 
FR 53440, Dec. 28, 1990] 

§ 44.3 Parties. 
Parties to proceedings under this 

part shall include the Mine Safety and 
Health Administration, the operator of 
the mine, and any representative of the 
miners in the affected mine. Any other 
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person claiming a right of participa-
tion as an interested party in a pro-
ceeding may become a party upon ap-
plication to the Assistant Secretary 
and the granting of such application. 
After referral of a petition to the Chief 
Administrative Law Judge, all applica-
tions for status as a party shall be 
made to the Chief Administrative Law 
Judge for his disposition. 

§ 44.4 Standard of evaluation of peti-
tions; effect of petitions granted. 

(a) A petition for modification of ap-
plication of a mandatory safety stand-
ard may be granted upon a determina-
tion that— 

(1) An alternative method of achiev-
ing the result of the standard exists 
that will at all times guarantee no less 
than the same measure of protection 
afforded by the standard, or 

(2) Application of the standard will 
result in a diminution of safety to the 
miners. 

(b) Except as may be provided in 
§ 44.16 for relief to give effect to a pro-
posed decision and order, a decision of 
an Administrator or an administrative 
law judge granting or denying a peti-
tion for modification shall not be effec-
tive until time for appeal has expired 
under § 44.14 or § 44.33, as appropriate. 

(c) All petitions for modification 
granted pursuant to this part shall 
have only future effect: Provided, That 
the granting of the modification under 
this part shall be considered as a factor 
in the resolution of any enforcement 
action previously initiated for claimed 
violation of the subsequently modified 
mandatory safety standard. Orders 
granting petitions for modification 
may contain special terms and condi-
tions to assure adequate protection to 
miners. The modification, together 
with any conditions, shall have the 
same effect as a mandatory safety 
standard. 

[43 FR 29518, July 7, 1978, as amended at 55 
FR 53440, Dec. 28, 1990] 

§ 44.5 Notice of a granted petition for 
modification. 

(a) Every final action granting a peti-
tion for modification under this part 
shall be published in the FEDERAL REG-
ISTER. Every such final action pub-
lished shall specify the statutory 

grounds upon which the modification is 
based and a summary of the facts 
which warranted the modification. 

(b) Every final action or a summary 
thereof granting a petition for modi-
fication under this part shall be posted 
by the operator on the mine bulletin 
board at the affected mine and shall re-
main posted as long as the modifica-
tion is effective. If a summary of the 
final action is posted on the mine bul-
letin board, a copy of the full decision 
shall be kept at the affected mine of-
fice and made available to the miners. 

§ 44.6 Service. 
(a) Copies of all documents filed in 

any proceeding described in this part 
and copies of all notices pertinent to 
such proceeding shall be served by the 
filing party on all other persons made 
parties to the proceeding under § 44.3. If 
a request for hearing has been filed by 
any party, a copy of all subsequent 
documents filed shall be served upon 
the Mine Safety and Health Adminis-
tration through its representative, the 
Office of the Solicitor, Department of 
Labor. 

(b) All documents filed subsequent to 
a petition for modification may be 
served personally or by first class mail 
to the last known address of the party. 
Service may also be completed by tele-
copier or other electronic means. 

(c) Whenever a party is represented 
by an attorney who has signed any doc-
ument filed on behalf of such party or 
otherwise entered an appearance on be-
half of such party, service thereafter 
shall be made upon the attorney. 

(d) Any party filing a petition for 
modification under these rules shall 
file proof of service in the form of a re-
turn receipt where service is by reg-
istered or certified mail or an acknowl-
edgment by the party served or a 
verified return where service is made 
personally. A certificate of service 
shall accompany all other documents 
filed by a party under these rules. 

(e) Service by mail shall be complete 
upon mailing. Service by telecopier or 
other electronic means shall be com-
plete upon receipt. 

(f) Whenever a party has the right to 
do some act within a prescribed period 
after the service of a document or 
other material upon the party and the 
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document or other material is served 
upon the party by mail, 5 days shall be 
added to the prescribed period: Pro-
vided, that specific provisions may, for 
good cause, be made otherwise by an 
order of an administrative law judge or 
the Assistant Secretary in a particular 
proceeding pending before that person. 

[43 FR 29518, July 7, 1978, as amended at 55 
FR 53440, Dec. 28, 1990] 

§ 44.7 Filing. 
For purposes of this part, a petition, 

request for hearing, notice of appeal, or 
other document shall be considered to 
be filed when received, or when mailed 
by certified mail, return receipt re-
quested. Such documents may be filed 
by telecopier or other electronic 
means. 

[55 FR 53440, Dec. 28, 1990] 

§ 44.8 Ex parte communication. 
There shall be no ex parte commu-

nication with respect to the merits of 
any case not concluded between the As-
sistant Secretary or the administrative 
law judge, including any employee or 
agent of the Assistant Secretary or of 
the administrative law judge, and any 
of the parties, intervenors, representa-
tives, or other interested parties. 

[55 FR 53440, Dec. 28, 1990] 

§ 44.9 Posting of petition. 
An operator of a mine for which 

there is no representative of miners 
shall post a copy of each petition con-
cerning the mine on the mine bulletin 
board and shall maintain the posting 
until a ruling on the petition becomes 
final. 

Subpart B—Initial Procedure for 
Petitions for Modification 

§ 44.10 Filing of petition; service. 
A petition for modification of the ap-

plication of a mandatory safety stand-
ard under section 101(c) of the Act may 
be filed only by the operator of the af-
fected mine or any representative of 
the miners at such mine. All petitions 
must be in writing and must be filed 
with the Director, Office of Standards, 
Regulations, and Variances, Mine Safe-
ty and Health Administration, 1100 

Wilson Blvd., Room 2352, Arlington, 
Virginia 22209–3939. If the petition is 
filed by a mine operator, a copy of the 
petition shall be served by the mine op-
erator upon a representative of miners 
at the affected mine. If the petition is 
filed by a representative of the miners, 
a copy of the petition shall be served 
by the representative of miners upon 
the mine operator. Service shall be ac-
complished personally or by registered 
or certified mail, return receipt re-
quested. 

[55 FR 53440, Dec. 28, 1990, as amended at 67 
FR 38384, June 4, 2002] 

§ 44.11 Contents of petition. 
(a) A petition for modification filed 

pursuant to § 44.10 shall contain: 
(1) The name and address of the peti-

tioner. 
(2) The mailing address and mine 

identification number of the mine or 
mines affected. 

(3) The mandatory safety standard to 
which the petition is directed. 

(4) A concise statement of the modi-
fication requested, and whether the pe-
titioner proposes to establish an alter-
nate method in lieu of the mandatory 
safety standard or alleges that applica-
tion of the standard will result in dimi-
nution of safety to the miners affected 
or requests relief based on both 
grounds. 

(5) A detailed statement of the facts 
the petitioner would show to establish 
the grounds upon which it is claimed a 
modification is warranted. 

(6) Identification of any representa-
tive of the miners at the affected mine, 
if the petitioner is a mine operator. 

(b) A petition for modification shall 
not include a request for modification 
of the application of more than one 
mandatory safety standard. A petition 
for modification shall not request re-
lief for more than one operator. How-
ever, an operator may file a petition 
for modification pertaining to more 
than one mine where it can be shown 
that identical issues of law and fact 
exist as to the petition for each mine. 

§ 44.12 Procedure for public notice of 
petition received. 

(a) Within 15 days from the filing of 
a petition for modification, the Mine 
Safety and Health Administration will 
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give notice of the petition to each 
known representative of miners or the 
operator of the affected mine, as appro-
priate, and shall publish notice of the 
petition in the FEDERAL REGISTER. 

(b) The FEDERAL REGISTER notice 
shall contain a statement that the pe-
tition has been filed, identify the peti-
tioner and the mine or mines to which 
the petition relates, cite the manda-
tory safety standard for which modi-
fication is sought, and describe the re-
quested relief. 

(c) All such notices shall advise in-
terested parties that they may, within 
30 days from the date of publication in 
the FEDERAL REGISTER, in writing, 
comment upon or provide information 
relative to the proposed modification. 

[43 FR 29518, July 7, 1978, as amended at 55 
FR 53440, Dec. 28, 1990] 

§ 44.13 Proposed decision. 
(a) Upon receipt of a petition for 

modification, the Mine Safety and 
Health Administration shall cause an 
investigation to be made as to the mer-
its of the petition. Any party may re-
quest that the investigation of the pe-
tition for modification be expedited, or 
that the time period for investigating 
the petition be extended. Such requests 
shall be granted in the discretion of the 
Administrator upon good cause shown. 

(b) As soon as is practicable after the 
investigation is completed, the appro-
priate Administrator shall make a pro-
posed decision and order, which shall 
be served upon all parties to the pro-
ceeding. The proposed decision shall 
become final upon the 30th day after 
service thereof, unless a request for 
hearing has been filed with the appro-
priate Administrator, as provided in 
§ 44.14 of this part. 

(c) Service of the proposed decision is 
complete upon mailing. 

[55 FR 53440, Dec. 28, 1990] 

§ 44.14 Request for hearing 
A request for hearing filed in accord-

ance with § 44.13 of this part must be 
filed within 30 days after service of the 
proposed decision and shall include: 

(a) A concise summary of position on 
the issues of fact or law desired to be 
raised by the party requesting the 
hearing, including specific objections 

to the proposed decision. A party other 
than petitioner who has requested a 
hearing shall also comment upon all 
issues of fact or law presented in the 
petition, and 

(b) An indication of a desired hearing 
site. 

(c) Partial appeal. (1) If the Adminis-
trator has issued a proposed decision 
and order granting the requested modi-
fication, a request for hearing on the 
proposed decision and order may be 
made by any party based upon objec-
tion to one or more of the terms and 
conditions of the Administrator’s pro-
posed decision and order. If such a re-
quest for hearing is made, the request 
should specify which of the terms and 
conditions should be the subject of the 
hearing. 

(2) During the pendency of the partial 
appeal, the proposed decision and order 
of the Administrator will become final 
on the 30th day after service thereof, 
unless a request for hearing on the pro-
posed decision and order is filed in ac-
cordance with paragraph (a) of this sec-
tion by any other party. The decision 
and order will remain in effect as pro-
posed by the Administrator until the 
terms and conditions for which the 
hearing was requested are modified, af-
firmed, or set aside by a final order of 
the presiding administrative law judge 
or the Assistant Secretary. The pre-
siding administrative law judge shall 
take such action upon a determination 
of whether— 

(i) The terms and conditions for 
which the hearing was requested are 
necessary to ensure that the alter-
native method of achieving the result 
of the standard will at all times guar-
antee to the miners at the mine at 
least the same measure of protection 
afforded to the miners at the mine by 
such standard; or 

(ii) In the case of a petition involving 
a finding by the Administrator of a 
diminution of safety to the miners 
caused by application of the standard 
at the mine, whether the terms and 
conditions for which the hearing was 
requested are necessary to provide 
equivalent protection to the miners at 
the mine from the hazard against 
which the standard is directed. 

[43 FR 29518, July 7, 1978, as amended at 55 
FR 53441, Dec. 28, 1990] 
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§ 44.15 Referral to Chief Administra-
tive Law Judge. 

Upon receipt of a request for hearing 
as provided in § 44.14 of this part, the 
Administrator shall, within 5 days, 
refer to the Chief Administrative Law 
Judge the original petition, the pro-
posed decision and order, all informa-
tion upon which the proposed decision 
was based, any written request for a 
hearing on the petition filed, any other 
written comments or information re-
ceived and considered in making the 
proposed decision. The MSHA inves-
tigation report shall be made part of 
the record on the petition. 

[55 FR 53441, Dec. 28, 1990] 

§ 44.16 Application for temporary re-
lief; relief to give effect to the pro-
posed decision and order. 

(a) Time for filing. An application for 
temporary relief from enforcement of a 
mandatory standard may be filed at 
any time before a proposed decision 
and order is issued on a petition for 
modification and shall be served upon 
all parties to the proceeding. 

(b) With whom filed. The application 
shall be filed with and decided by the 
appropriate Administrator. 

(c) Investigation and decision. Upon re-
ceipt of an application for temporary 
relief, the Administrator shall cause an 
investigation to be made as to the mer-
its of the application. As soon there-
after as practicable, but in no event 
greater than 60 days from filing of the 
application, the Administrator shall 
issue a decision. If the Administrator 
does not issue a decision within 60 days 
of filing of the application, the applica-
tion shall be deemed to be denied. 

(d) Contents of application. An appli-
cation for temporary relief shall com-
ply with applicable general require-
ments of this part, state the specific 
relief requested, and include specific 
evidence showing how the applicant 
meets the criteria set forth in para-
graph (e) of this section. 

(e) Criteria. Before temporary relief is 
granted, the applicant must clearly 
show that— 

(1) The application was filed in good 
faith; 

(2) The requested relief will not ad-
versely affect the health or safety of 
miners in the affected mine; 

(3) An identifiable hazard to miners 
exists in the mine which is caused by 
application of the standard at the 
mine; 

(4) Other means will be used to rea-
sonably address the hazard against 
which the original standard was de-
signed to protect; and 

(5) Compliance with the standard 
while the petition for modification is 
pending will expose miners to the iden-
tifiable hazard upon which the applica-
tion is based. 

(f) Response. All parties to the pro-
ceeding in which an application for 
temporary relief has been filed shall 
have 15 days from receipt of the appli-
cation to file a written response with 
the Administrator. 

(g) Evidence. An application for tem-
porary relief or a response to such an 
application may be supported by affi-
davits or other evidentiary matter. 

(h) Findings. Temporary relief may be 
granted by the Administrator upon a 
finding that application of the stand-
ard at the mine will result in a diminu-
tion of safety to the miners at such 
mine. 

(i) Appeal to the Office of the Adminis-
trative Law Judges. If the application 
for temporary relief is granted by the 
Administrator, any other party may 
request a hearing within 15 days of the 
Administrator’s decision. The request 
shall be addressed to the Administrator 
and shall be referred by the Adminis-
trator, along with the petition for 
modification, to the Chief Administra-
tive Law Judge in accordance with 
§ 44.15. The hearing and decision of the 
presiding administrative law judge 
shall be in accordance with subparts C 
through E of this part. After referral of 
the petition for modification and appli-
cation for temporary relief, no further 
decision shall be rendered by the Ad-
ministrator. 

(j) Duration of relief. An order grant-
ing temporary relief shall be effective 
until superseded by the Administra-
tor’s proposed decision and order, un-
less a hearing is requested in accord-
ance with paragraph (i) of this section. 
If such hearing is requested, the tem-
porary relief shall remain in effect 
until modified, affirmed or set aside by 
the presiding administrative law judge. 
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In no case, however, shall the Adminis-
trator’s order remain in effect for more 
than one year, unless renewed or af-
firmed by the presiding administrative 
law judge. 

(k) Application for relief to give effect 
to the proposed decision and order. At 
any time following the proposed deci-
sion and order of the Administrator on 
the accompanying petition for modi-
fication, any party may request relief 
to give effect to the proposed decision 
and order until it becomes final. 

(l) An application for relief under 
paragraph (k) shall be filed with the 
Administrator and shall include a good 
faith representation that no party is 
expected to contest the granting of the 
petition for modification. 

(m) A decision to grant relief re-
quested under paragraph (k) will take 
effect on the seventh day following the 
decision. If a request for hearing on the 
proposed decision and order is filed in 
accordance with § 44.14 prior to the sev-
enth day following the granting of such 
relief, the relief will not become effec-
tive. If such request for hearing on the 
proposed decision and order is filed 
after relief becomes effective, the relief 
will expire immediately. 

[55 FR 53441, Dec. 28, 1990] 

Subpart C—Hearings 
§ 44.20 Designation of administrative 

law judge. 
Within 5 days after receipt of a refer-

ral of a request for hearing in a peti-
tion for modification proceeding, the 
Chief Administrative Law Judge shall 
designate an administrative law judge 
appointed under section 3105 of Title 5 
of the United States Code to preside 
over the hearing. 

[55 FR 53442, Dec. 28, 1990] 

§ 44.21 Filing and form of documents. 
(a) Where to file. After a petition has 

been referred to the Office of the Chief 
Administrative Law Judge, the parties 
will be notified of the name and ad-
dress of the administrative law judge 
assigned to the case. All further docu-
ments shall be filed with the adminis-
trative law judge at the address des-
ignated or with the Chief Administra-
tive Law Judge, if the assignment has 

not been made. While the petition is 
before the Assistant Secretary at any 
stage of the proceeding, all documents 
should be filed with the Assistant Sec-
retary of Labor for Mine Safety and 
Health, 1100 Wilson Blvd., Room 2322, 
Arlington, Virginia 22209–3939. 

(b) Caption, title and signature. (1) The 
documents filed in any proceeding 
under this part shall be captioned in 
the name of the operator of the mine to 
which the proceeding relates and in the 
name of the mine or mines affected. 
After a docket number has been as-
signed to the proceeding by the Office 
of the Chief Administrative Law Judge, 
the caption shall contain such docket 
number. 

(2) After the caption each such docu-
ment shall contain a title which shall 
be descriptive of the document and 
which shall identify the party by whom 
the document is submitted. 

(3) The original of all documents filed 
shall be signed at the end by the party 
submitting the document or, if the 
party is represented by an attorney, by 
such attorney. The address of the party 
or the attorney shall appear beneath 
the signature. 

[43 FR 29518, July 7, 1978, as amended at 67 
FR 38384, June 4, 2002] 

§ 44.22 Administrative law judges; 
powers and duties. 

(a) Powers. An administrative law 
judge designated to preside over a hear-
ing shall have all powers necessary or 
appropriate to conduct a fair, full, and 
impartial hearing, including the fol-
lowing: 

(1) To administer oaths and affirma-
tions; 

(2) To issue subpoenas on his own mo-
tion or upon written application of a 
party; 

(3) To rule upon offers of proof and 
receive relevant evidence; 

(4) To take depositions or have depo-
sitions taken when the ends of justice 
would be served; 

(5) To provide for discovery and de-
termine its scope; 

(6) To regulate the course of the 
hearing and the conduct of parties and 
their counsel; 

(7) To consider and rule upon proce-
dural requests; 
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(8) To hold conferences for settle-
ment or simplification of issues by con-
sent of the parties; 

(9) To make decisions in accordance 
with the Act, this part, and section 557 
of title 5 of the United States Code; and 

(10) To take any other appropriate 
action authorized by this part, section 
556 of title 5 of the United States Code, 
or the Act. 

(b) Disqualification. (1) When an ad-
ministrative law judge deems himself 
disqualified to preside over a particular 
hearing, he shall withdraw therefrom 
by notice on the record directed to the 
Chief Administrative Law Judge. 

(2) Any party who deems an adminis-
trative law judge for any reason to be 
disqualified to preside or continue to 
preside over a particular hearing, may 
file with the Chief Administrative Law 
Judge of the Department of Labor a 
motion to be supported by affidavits 
setting forth the alleged grounds for 
disqualification. The Chief Administra-
tive Law Judge shall rule upon the mo-
tion. 

(c) Contumacious conduct; failure or re-
fusal to appear or obey rulings of a pre-
siding administrative law judge. (1) Con-
tumacious conduct at any hearing be-
fore the administrative law judge shall 
be grounds for exclusion from the hear-
ing. 

(2) If a witness or party refuses to an-
swer a question after being directed to 
do so or refuses to obey an order to 
provide or permit discovery, the ad-
ministrative law judge may make such 
orders with regard to the refusal as are 
just and appropriate, including an 
order denying the application of a peti-
tioner or regulating the contents of the 
record of the hearing. 

(d) Referral to Federal Rules of Civil 
Procedure and Evidence. On any proce-
dural question not regulated by this 
part, the act, or the Administrative 
Procedure Act, an administrative law 
judge shall be guided to the extent 
practicable by any pertinent provisions 
of the Federal Rules of Civil Procedure 
or Federal Rules of Evidence, as appro-
priate. 

(e) Remand. The presiding adminis-
trative law judge shall be authorized to 
remand the petition for modification 
proceeding to the appropriate Adminis-
trator based upon new evidence which 

was not available to the Administrator 
and which may have materially af-
fected the Administrator’s proposed de-
cision and order. Remand may be upon 
the judge’s own motion or the motion 
of any party, and shall be granted in 
the discretion of the presiding adminis-
trative law judge. 

[43 FR 29518, July 7, 1978, as amended at 55 
FR 53442, Dec. 28, 1990] 

§ 44.23 Prehearing conferences. 
(a) Convening a conference. Upon his 

own motion or the motion of a party, 
the administrative law judge may di-
rect the parties or their counsel to 
meet with him for a conference to con-
sider: 

(1) Simplification of issues; 
(2) Necessity or desirability of 

amendments to documents for clari-
fication, simplification, or limitation; 

(3) Stipulations and admissions of 
facts; 

(4) Limitation of the number of par-
ties and expert witnesses; and 

(5) Such other matters as may tend 
to expedite the disposition of the pro-
ceeding and assure a just conclusion 
thereof. 

(b) Record of conference. The adminis-
trative law judge may, where appro-
priate, issue an order which recites the 
action taken at the conference, amend-
ments allowed to any filed documents, 
and agreements made between the par-
ties as to any of the matters consid-
ered. The order shall limit the issues 
for hearing to those not disposed of by 
admissions or agreements. Such an 
order controls the subsequent course of 
the hearing, unless modified at the 
hearing to prevent manifest injustice. 

§ 44.24 Discovery. 
Parties shall be governed in their 

conduct of discovery by appropriate 
provisions of the Federal Rules of Civil 
Procedure, except as provided in § 44.25 
of this part. After consultation with 
the parties, the administrative law 
judge shall prescribe a time of not 
more than 45 days to complete dis-
covery. Alternative periods of time for 
discovery may be prescribed by the pre-
siding administrative law judge upon 
the request of any party. As soon as is 
practicable after completion of dis-
covery, the administrative law judge 
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shall schedule a hearing in accordance 
with § 44.28 of this part. 

[55 FR 53442, Dec. 28, 1990] 

§ 44.25 Depositions. 
(a) Purpose. For reasons of unavail-

ability or for purpose of discovery, the 
testimony of any witness may be taken 
by deposition. 

(b) Form. Depositions may be taken 
before any person having the power to 
administer oaths. Each witness testi-
fying upon deposition shall be sworn, 
and the parties not calling him shall 
have the right to cross-examine him. 
Questions propounded and answers 
thereto, together with all objections 
made, shall be reduced to writing, read 
to or by the witness, subscribed by 
him, and certified by the officer before 
whom the deposition is taken. The offi-
cer shall send copies by registered mail 
to the Chief Administrative Law Judge 
or the presiding administrative law 
judge. 

§ 44.26 Subpoenas; witness fees. 
(a) Except as provided in paragraph 

(b) of this section, the Chief Adminis-
trative Law Judge or the presiding ad-
ministrative law judge, as appropriate, 
shall issue subpoenas upon written ap-
plication of a party requiring attend-
ance of witnesses and production of rel-
evant papers, books, documents, or 
tangible things in their possession and 
under their control. A subpoena may be 
served by any person who is not a party 
and is not less than 18 years of age, and 
the original subpoena bearing a certifi-
cate of service shall be filed with the 
administrative law judge. A witness 
may be required to attend a deposition 
or hearing at a place not more than 100 
miles from the place of service. 

(b) If a party’s written application 
for subpoena is submitted 3 working 
days or less before the hearing to 
which it relates, a subpoena shall issue 
at the discretion of the Chief Adminis-
trative Law Judge or presiding admin-
istrative law judge, as appropriate. 

(c) Any person served with a sub-
poena may move in writing to revoke 
or modify the subpoena. All motions to 
revoke or modify shall be served on the 
party at whose request the subpoena 
was issued. The administrative law 
judge shall revoke or modify the sub-

poena if in his opinion the evidence re-
quired to be produced does not relate 
to any matter under investigation or in 
question in the proceedings; the sub-
poena does not describe with sufficient 
particularity the evidence required to 
be produced; or if for any other reason, 
sufficent in law, the subpoena is found 
to be invalid or unreasonable. The ad-
ministrative law judge shall make a 
simple statement of procedural or 
other grounds for the ruling on the mo-
tion to revoke or modify. The motion 
to revoke or modify, any answer filed 
thereto, and any ruling thereon shall 
become a part of the record. 

(d) Witnesses subpoened by any party 
shall be paid the same fees for attend-
ance and mileage as are paid in the 
District Courts of the United States. 
The fees shall be paid by the party at 
whose instance the witness appears. 

§ 44.27 Consent findings and rules or 
orders. 

(a) General. At any time after a re-
quest for hearing is filed in accordance 
with § 44.14, a reasonable opportunity 
may be afforded to permit negotiation 
by the parties of an agreement con-
taining consent findings and a rule or 
order disposing of the whole or any 
part of the proceedings. Allowance of 
such opportunity and the duration 
thereof shall be in the discretion of the 
Chief Administrative Law Judge, if no 
administrative law judge has been as-
signed, or of the presiding administra-
tive law judge. In deciding whether to 
afford such an opportunity, the admin-
istrative law judge shall consider the 
nature of the proceeding, requirements 
of the public interest, representations 
of the parties, and probability of an 
agreement which will result in a just 
disposition of the issues involved. 

(b) Contents. Any agreement con-
taining consent findings and rule or 
order disposing of a proceeding shall 
also provide: 

(1) That the rule or order shall have 
the same effect as if made after a full 
hearing; 

(2) That the record on which any rule 
or order may be based shall consist of 
the petition and agreement, and all 
other pertinent information, including: 
any request for hearing on the petition; 
the investigation report; discovery; 
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motions and requests, filed in written 
form and rulings thereon; any docu-
ments or papers filed in connection 
with prehearing conferences; and, if a 
hearing has been held, the transcript of 
testimony and any proposed findings, 
conclusions, rules or orders, and sup-
porting reasons as may have been filed. 

(3) A waiver of further procedural 
steps before the administrative law 
judge and Assistant Secretary; and 

(4) A waiver of any right to challenge 
or contest the validity of the findings 
and rule or order made in accordance 
with the agreement. 

(c) Submission. On or before expira-
tion of the time granted for negotia-
tions, the parties or their counsel may: 

(1) Submit the proposed agreement to 
the Chief Administrative Law Judge or 
presiding administrative law judge, as 
appropriate, for his consideration; or 

(2) Inform the Chief Administrative 
Law Judge or presiding administrative 
law judge, as appropriate, that agree-
ment cannot be reached. 

(d) Disposition. In the event an agree-
ment containing consent findings and 
rule or order is submitted within the 
time allowed, the Chief Administrative 
Law Judge or presiding administrative 
law judge, as appropriate, may accept 
the agreement by issuing his decision 
based upon the agreed findings. 

[43 FR 29518, July 7, 1978, as amended at 55 
FR 53442, Dec. 28, 1990] 

§ 44.28 Notice of hearing. 
(a) The administrative law judge 

shall fix a place and date for the hear-
ing and notify all parties at least 30 
days in advance of the date set, unless 
at least one party requests and all par-
ties consent to an earlier date, or the 
hearing date has been otherwise ad-
vanced in accordance with this part. 
The notice shall include: 

(1) The time, place, and nature of the 
hearing; and 

(2) The legal authority under which 
the hearing is to be held. 

(b) In accordance with the provisions 
of section 554 of title 5 of the United 
States Code, a party may move for 
transfer of a hearing on the basis of 
convenience to parties and witnesses. 
Such motion should be filed with the 
administrative law judge assigned to 
the case. 

§ 44.29 Motions. 

Each motion filed shall be in writing 
and shall contain a short and plain 
statement of the grounds upon which it 
is based. A statement in opposition to 
the motion may be filed by any party 
within 10 days after the date of service. 
The administrative law judge may per-
mit oral motions during proceedings. 

§ 44.30 Hearing procedures. 

(a) Order of proceeding. Except as may 
be ordered otherwise by the adminis-
trative law judge, the petitioner shall 
proceed first at a hearing. 

(b) Burden of proof. The petitioner 
shall have the burden of proving his 
case by a preponderance of the evi-
dence. 

(c) Evidence—(1) Admissibility. A party 
shall be entitled to present its case or 
defense by oral or documentary evi-
dence, to submit rebuttal evidence, and 
to conduct such cross-examination as 
may be required for full and true dis-
closure of the facts. Any oral or docu-
mentary evidence may be received, but 
the administrative law judge shall ex-
clude evidence which is irrelevant, im-
material, or unduly repetitious. 

(2) Testimony of witnesses. The testi-
mony of a witness shall be upon oath 
or affirmation administered by the ad-
ministrative law judge. 

(3) Objections. If a party objects to ad-
mission or rejection of any evidence, 
limitation of the scope of any examina-
tion or cross-examination, or failure to 
limit such scope, he shall state briefly 
the grounds for such objection. Rulings 
on such objections shall appear in the 
record. 

(4) Exceptions. Formal exception to an 
adverse ruling is not required. 

(d) Official notice. Official notice may 
be taken of any material fact not ap-
pearing in evidence in the record, 
which is among the traditional matters 
of judicial notice or concerning which 
the Department of Labor by reason of 
its functions is presumed to be expert: 
Provided, That the parties shall be 
given adequate notice at the hearing or 
by reference in the presiding adminis-
trative law judge’s decision of the mat-
ters so noticed and shall be given ade-
quate opportunity to show the con-
trary. 
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(e) Transcript. Copies of the tran-
script of the hearing may be obtained 
by the parties upon written application 
filed with the reporter and payment of 
fees at the rate provided in the agree-
ment with the reporter. 

§ 44.31 Proposed findings of fact, con-
clusions, and orders. 

After consultation with the parties, 
the administrative law judge may pre-
scribe a time period of 30 days within 
which each party may file proposed 
findings of fact, conclusions of law, and 
rule or order, together with a sup-
porting brief expressing the reasons for 
such proposals. Such time may be expe-
dited or extended upon request and at 
the discretion of the Administrative 
Law Judge. Proposals and briefs shall 
be served on all other parties and shall 
refer to all portions of the record and 
to all authorities relied upon in sup-
port of each proposal. 

[55 FR 53442, Dec. 28, 1990] 

§ 44.32 Initial decision. 

(a) Within 60 days after the time al-
lowed for the filing of proposed find-
ings of fact and conclusions of law, the 
administrative law judge shall make 
and serve upon each party a decision, 
which shall become final upon the 30th 
day after service thereof, unless an ap-
peal is filed as provided in § 44.33 of this 
part. After consultation with the par-
ties, the administrative law judge may 
expedite or extend the time for issuing 
the decision. The decision of the ad-
ministrative law judge shall include: 

(1) A statement of findings of fact 
and conclusions of law, with reasons 
therefor, upon each material issue of 
fact, law, or discretion presented on 
the record; and 

(2) The appropriate rule, order, relief, 
or denial thereof. 

(b) The decision of the administra-
tive law judge shall be based upon a 
consideration of the whole record and 
shall state all facts officially noticed 
and relied upon. It shall be made on the 
basis of a preponderance of reliable and 
probative evidence. 

[43 FR 29518, July 7, 1978, as amended at 55 
FR 53442, Dec. 28, 1990] 

§ 44.33 Departmental review. 

(a) Notice of appeal. Any party may 
appeal from the initial decision of the 
administrative law judge by filing with 
the Assistant Secretary a notice of ap-
peal within 30 days after service of the 
initial decision. The Assistant Sec-
retary may consolidate related appeals. 
Copies of a notice of appeal shall be 
served on all parties to the proceeding 
in accordance with § 44.6 of this part. 

(b) Statement of objections. Within 20 
days after filing the notice of appeal, 
the appellant shall file his statement 
of objections to the decision of the ad-
ministrative law judge and serve copies 
on all other parties to the proceeding. 
The statement shall refer to the spe-
cific findings of fact, conclusions of 
law, or terms of the order objected to 
in the initial decision. Where any ob-
jection is based upon evidence of 
record, the objection need not be con-
sidered by the Assistan( Secretary if 
specific record citations to the perti-
nent evidence are not contained in the 
statement of objections. 

(c) Responding statements. Within 20 
days after service of the statement of 
objections, any other party to the pro-
ceeding may file a statement in re-
sponse. 

[43 FR 29518, July 7, 1978, as amended at 55 
FR 53442, Dec. 28, 1990] 

§ 44.34 Transmission of record. 

If an appeal is filed, the administra-
tive law judge shall, as soon thereafter 
as is practicable, transmit the record 
of the proceeding to the Assistant Sec-
retary for review. The record shall in-
clude: the petition; the MSHA inves-
tigation report; any request for hearing 
on the petition; the transcript of testi-
mony taken at the hearing, together 
with exhibits admitted in evidence; any 
documents or papers filed in connec-
tion with prehearing conferences; such 
proposed findings of fact, conclusions 
of law, rules or orders, and supporting 
reasons, as may have been filed; and 
the administrative law judge’s deci-
sion. 

[55 FR 53442, Dec. 28, 1990] 
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§ 44.35 Decision of the Assistant Sec-
retary. 

Appeals from a decision rendered pur-
suant to § 44.32 of this part shall be de-
cided by the Assistant Secretary with-
in 120 days after the time for filing re-
sponding statements under § 44.33 of 
this part. The Assistant Secretary’s de-
cision shall be based upon consider-
ation of the entire record of the pro-
ceedings transmitted, together with 
the statements submitted by the par-
ties. The decision may affirm, modify, 
or set aside, in whole or part, the find-
ings, conclusions, and rule or order 
contained in the decision of the pre-
siding administrative law judge and 
shall include a statement of reasons for 
the action taken. The Assistant Sec-
retary may also remand the petition to 
the administrative law judge for addi-
tional legal or factual determinations. 
Any party may request that the time 
for the Assistant Secretary’s decision 
be expedited. Such requests shall be 
granted in the discretion of the Assist-
ant Secretary. 

[55 FR 53442, Dec. 28, 1990] 

Subpart D—Summary Decisions 
§ 44.40 Motion for summary decision. 

(a) Any party may, at least 20 days 
before the date fixed for any hearing 
under Subpart C of this part, move 
with or without supporting affidavits 
for a summary decision on all or any 
part of the proceeding. Any other party 
may, within 10 days after service of the 
motion, serve opposing affidavits or 
countermove for summary decision. 
The administrative law judge may set 
the matter for argument and call for 
submission of briefs. 

(b) Filing of any documents under 
paragraph (a) of this section shall be 
with the administrative law judge, and 
copies of such documents shall be 
served in accordance with § 44.6 of this 
part. 

(c) Any affidavits submitted with the 
motion shall set forth such facts as 
would be admissible in evidence in a 
proceeding subject to 5 U.S.C. 556 and 
557 and shall show affirmatively that 
the affiant is competent to testify to 
the matters stated therein. When a mo-
tion for summary decision is made and 

supported as provided in this section, a 
party opposing the motion may not 
rest upon the mere allegations or deni-
als of such pleading. Such response 
must set forth specific facts showing 
that there is a genuine issue of fact for 
the hearing. 

(d) The administrative law judge may 
grant the motion if the pleadings, affi-
davits, material obtained by discovery 
or otherwise, or matters officially no-
ticed show that there is no genuine 
issue as to any material fact and a 
party is entitled to summary decision. 
The administrative law judge may 
deny the motion whenever the moving 
party denies access to information by 
means of discovery to a party opposing 
the motion. 

(e) The denial of all or part of a mo-
tion for summary decision by the ad-
ministrative law judge shall not be 
subject to interlocutory appeal to the 
Assistant Secretary unless the admin-
istrative law judge certifies in writing 
that (1) the ruling involves an impor-
tant question of law or policy as to 
which there are substantial grounds for 
difference of opinion, and (2) an imme-
diate appeal from the ruling may mate-
rially advance termination of the pro-
ceeding. The allowance of an interlocu-
tory appeal shall not stay the pro-
ceedings before the administrative law 
judge unless ordered by the Assistant 
Secretary. 

§ 44.41 Summary decision. 

(a) No genuine issue of material fact. (1) 
Where no genuine issue of a material 
fact is found to have been raised, the 
administrative law judge may issue an 
initial decision to become final 30 days 
after service thereof, unless, within 
such time, any party has filed an ap-
peal with the Assistant Secretary. 
Thereafter, the Assistant Secretary, 
after consideration of the entire 
record, may issue a final decision. 

(2) An initial decision and a final de-
cision made under this paragraph shall 
include a statement of— 

(i) Findings and conclusions, and the 
reasons therefor, on all issues pre-
sented; and 

(ii) Any terms and conditions of the 
rule or order. 
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(3) A copy of an initial decision and 
final decision under this paragraph 
shall be served on each party. 

(b) Hearings on issues of fact. Where a 
genuine question of material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing in 
accordance with Subpart C of this part. 

Subpart E—Effect of Initial 
Decision 

§ 44.50 Effect of appeal on initial deci-
sion. 

Except as provided in § 44.14(c), a pro-
posed decision and order of an Adminis-
trator is not operative pending appeal 
to an administrative law judge, and a 
decision of an administrative law judge 
is not operative pending appeal to the 
Assistant Secretary. 

[55 FR 53443, Dec. 28, 1990] 

§ 44.51 Finality for purposes of judicial 
review. 

Only a decision by the Assistant Sec-
retary shall be deemed final agency ac-
tion for purposes of judicial review. A 
decision by an Administrator or admin-
istrative law judge which becomes final 
for lack of appeal is not deemed final 
agency action for purposes of 5 U.S.C. 
704. 

§ 44.52 Revocation of modification. 
(a) Petition for revocation. Any party 

to a proceeding under this part in 
which a petition for modification of a 
mandatory safety standard was grant-
ed by an Administrator, administratior 
law judge, or the Assistant Secretary 
may petition that the modification be 
revoked. Such petition shall be filed 
with the Chief Administrative Law 
Judge for disposition. 

(b) Revocation by the Administrator. 
The appropriate Administrator may 
propose to revoke a modification pre-
viously granted by the Administrator, 
an administrative law judge, or the As-
sistant Secretary, by issuing a pro-
posed decision and order revoking the 
modification. Such proposed revoca-
tion and a statement of reasons sup-
porting the proposal must be served 
upon all parties to the proceeding, and 
shall become final on the 30th day after 

service thereof unless a hearing is re-
quested in accordance with § 44.14. 

(c) Revocation of a granted modifica-
tion must be based upon a change in 
circumstances or because findings 
which originally supported the modi-
fication are no longer valid. 

(d) Disposition of the revocation 
shall be subject to all procedures of 
subparts C through E of this part. 

[55 FR 53443, Dec. 28, 1990] 

§ 44.53 Amended modification. 

(a) The Administrator may propose 
to revise the terms and conditions of a 
granted modification by issuing an 
amended proposed decision and order, 
along with a statement of reasons for 
the amended proposed decision and 
order, when one or both of the fol-
lowing occurs: 

(1) A change in circumstances which 
originally supported the terms and 
conditions of the modification. 

(2) The Administrator determines 
that findings which originally sup-
ported the terms and conditions of the 
modification are no longer valid. 

(b) The Administrator’s amended pro-
posed decision and order shall be served 
upon all parties to the proceeding and 
shall become final upon the 30th day 
after service thereof, unless a request 
for hearing on the proposed amend-
ments is filed under § 44.14. If a request 
for hearing is filed, the amended pro-
posed decision and order shall be sub-
ject to all procedures of subparts C 
through E of this part as if it were a 
proposed decision and order of the Ad-
ministrator issued in accordance with 
§ 44.13. The original modification shall 
remain in effect until superseded by a 
final amended modification. 

(c) In cases where the original deci-
sion and order was based upon an alter-
native method of achieving the result 
of the standard, the amended decision 
and order shall at all times provide to 
miners at the mine at least the same 
measure of protection afforded to the 
miners at the mine by such standard. 
In cases where the original decision 
and order was based upon a diminution 
of safety to the miners resulting from 
application of the standard at such 
time, the amended decision and order 
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shall not reduce the protection af-
forded miners by the original decision 
and order. 

[55 FR 53443, Dec. 28, 1990] 

PART 45—INDEPENDENT 
CONTRACTORS 

Sec. 
45.1 Scope and purpose. 
45.2 Definitions. 
45.3 Identification of independent contrac-

tors. 
45.4 Independent contractor register. 
45.5 Service of documents; independent con-

tractors. 
45.6 Address of record and telephone num-

ber; independent contractors. 

AUTHORITY: 30 U.S.C. 802(d), 957. 

SOURCE: 45 FR 44496, July 1, 1980, unless 
otherwise noted. 

§ 45.1 Scope and purpose. 
This part sets forth information re-

quirements and procedures for inde-
pendent contractors to obtain an 
MSHA identification number and pro-
cedures for service of documents upon 
independent contractors. Production- 
operators are required to maintain cer-
tain information for each independent 
contractor at the mine. The purpose of 
this rule is to facilitate implementa-
tion of MSHA’s enforcement policy of 
holding independent contractors re-
sponsible for violations committed by 
them and their employees. 

§ 45.2 Definitions. 
As used in this part: 
(a) Act means the Federal Mine Safe-

ty and Health Act of 1977, Pub. L. 91– 
173, as amended by Pub. L. 95–164; 

(b) District Manager means the Dis-
trict Manager of the Mine Safety and 
Health Administration District in 
which the independent contractor is lo-
cated; 

(c) Independent contractor means any 
person, partnership, corporation, sub-
sidiary of a corporation, firm, associa-
tion or other organization that con-
tracts to perform services or construc-
tion at a mine; and, 

(d) Production-operator means any 
owner, lessee, or other person who op-
erates, controls or supervises a coal or 
other mine. 

§ 45.3 Identification of independent 
contractors. 

(a) Any independent contractor may 
obtain a permanent MSHA identifica-
tion number. To obtain an identifica-
tion number, an independent con-
tractor shall submit to the District 
Manager in writing the following infor-
mation: 

(1) The trade name and business ad-
dress of the independent contractor; 

(2) An address of record for service of 
documents; 

(3) A telephone number at which the 
independent contractor can be con-
tacted during regular business hours; 
and 

(4) The estimated annual hours 
worked on mine property by the inde-
pendent contractor in the previous cal-
endar year, or in the instance of a busi-
ness operating less than one full cal-
endar year, prorated to an annual 
basis. 

(Pub. L. No. 96–511, 94 Stat. 2812 (44 U.S.C. 
3501 et seq.)) 

[45 FR 44496, July 1, 1980, as amended at 47 
FR 14696, Apr. 6, 1982; 60 FR 33722, June 29, 
1995] 

§ 45.4 Independent contractor register. 

(a) Each independent contractor shall 
provide the production-operator in 
writing the following information: 

(1) The independent contractor’s 
trade name, business address and busi-
ness telephone number; 

(2) A description of the nature of the 
work to be performed by the inde-
pendent contractor and where at the 
mine the work is to be performed; 

(3) The independent contractor’s 
MSHA identification number, if any; 
and 

(4) The independent contractor’s ad-
dress of record for service of citations, 
or other documents involving the inde-
pendent contractor. 

(b) Each production-operator shall 
maintain in writing at the mine the in-
formation required by paragraph (a) of 
this section for each independent con-
tractor at the mine. The production- 
operator shall make this information 
available to any authorized representa-
tive of the Secretary upon request. 
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