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(3) A copy of an initial decision and 
final decision under this paragraph 
shall be served on each party. 

(b) Hearings on issues of fact. Where a 
genuine question of material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing in 
accordance with Subpart C of this part. 

Subpart E—Effect of Initial 
Decision 

§ 44.50 Effect of appeal on initial deci-
sion. 

Except as provided in § 44.14(c), a pro-
posed decision and order of an Adminis-
trator is not operative pending appeal 
to an administrative law judge, and a 
decision of an administrative law judge 
is not operative pending appeal to the 
Assistant Secretary. 

[55 FR 53443, Dec. 28, 1990] 

§ 44.51 Finality for purposes of judicial 
review. 

Only a decision by the Assistant Sec-
retary shall be deemed final agency ac-
tion for purposes of judicial review. A 
decision by an Administrator or admin-
istrative law judge which becomes final 
for lack of appeal is not deemed final 
agency action for purposes of 5 U.S.C. 
704. 

§ 44.52 Revocation of modification. 
(a) Petition for revocation. Any party 

to a proceeding under this part in 
which a petition for modification of a 
mandatory safety standard was grant-
ed by an Administrator, administratior 
law judge, or the Assistant Secretary 
may petition that the modification be 
revoked. Such petition shall be filed 
with the Chief Administrative Law 
Judge for disposition. 

(b) Revocation by the Administrator. 
The appropriate Administrator may 
propose to revoke a modification pre-
viously granted by the Administrator, 
an administrative law judge, or the As-
sistant Secretary, by issuing a pro-
posed decision and order revoking the 
modification. Such proposed revoca-
tion and a statement of reasons sup-
porting the proposal must be served 
upon all parties to the proceeding, and 
shall become final on the 30th day after 

service thereof unless a hearing is re-
quested in accordance with § 44.14. 

(c) Revocation of a granted modifica-
tion must be based upon a change in 
circumstances or because findings 
which originally supported the modi-
fication are no longer valid. 

(d) Disposition of the revocation 
shall be subject to all procedures of 
subparts C through E of this part. 

[55 FR 53443, Dec. 28, 1990] 

§ 44.53 Amended modification. 

(a) The Administrator may propose 
to revise the terms and conditions of a 
granted modification by issuing an 
amended proposed decision and order, 
along with a statement of reasons for 
the amended proposed decision and 
order, when one or both of the fol-
lowing occurs: 

(1) A change in circumstances which 
originally supported the terms and 
conditions of the modification. 

(2) The Administrator determines 
that findings which originally sup-
ported the terms and conditions of the 
modification are no longer valid. 

(b) The Administrator’s amended pro-
posed decision and order shall be served 
upon all parties to the proceeding and 
shall become final upon the 30th day 
after service thereof, unless a request 
for hearing on the proposed amend-
ments is filed under § 44.14. If a request 
for hearing is filed, the amended pro-
posed decision and order shall be sub-
ject to all procedures of subparts C 
through E of this part as if it were a 
proposed decision and order of the Ad-
ministrator issued in accordance with 
§ 44.13. The original modification shall 
remain in effect until superseded by a 
final amended modification. 

(c) In cases where the original deci-
sion and order was based upon an alter-
native method of achieving the result 
of the standard, the amended decision 
and order shall at all times provide to 
miners at the mine at least the same 
measure of protection afforded to the 
miners at the mine by such standard. 
In cases where the original decision 
and order was based upon a diminution 
of safety to the miners resulting from 
application of the standard at such 
time, the amended decision and order 
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shall not reduce the protection af-
forded miners by the original decision 
and order. 

[55 FR 53443, Dec. 28, 1990] 

PART 45—INDEPENDENT 
CONTRACTORS 

Sec. 
45.1 Scope and purpose. 
45.2 Definitions. 
45.3 Identification of independent contrac-

tors. 
45.4 Independent contractor register. 
45.5 Service of documents; independent con-

tractors. 
45.6 Address of record and telephone num-

ber; independent contractors. 

AUTHORITY: 30 U.S.C. 802(d), 957. 

SOURCE: 45 FR 44496, July 1, 1980, unless 
otherwise noted. 

§ 45.1 Scope and purpose. 
This part sets forth information re-

quirements and procedures for inde-
pendent contractors to obtain an 
MSHA identification number and pro-
cedures for service of documents upon 
independent contractors. Production- 
operators are required to maintain cer-
tain information for each independent 
contractor at the mine. The purpose of 
this rule is to facilitate implementa-
tion of MSHA’s enforcement policy of 
holding independent contractors re-
sponsible for violations committed by 
them and their employees. 

§ 45.2 Definitions. 
As used in this part: 
(a) Act means the Federal Mine Safe-

ty and Health Act of 1977, Pub. L. 91– 
173, as amended by Pub. L. 95–164; 

(b) District Manager means the Dis-
trict Manager of the Mine Safety and 
Health Administration District in 
which the independent contractor is lo-
cated; 

(c) Independent contractor means any 
person, partnership, corporation, sub-
sidiary of a corporation, firm, associa-
tion or other organization that con-
tracts to perform services or construc-
tion at a mine; and, 

(d) Production-operator means any 
owner, lessee, or other person who op-
erates, controls or supervises a coal or 
other mine. 

§ 45.3 Identification of independent 
contractors. 

(a) Any independent contractor may 
obtain a permanent MSHA identifica-
tion number. To obtain an identifica-
tion number, an independent con-
tractor shall submit to the District 
Manager in writing the following infor-
mation: 

(1) The trade name and business ad-
dress of the independent contractor; 

(2) An address of record for service of 
documents; 

(3) A telephone number at which the 
independent contractor can be con-
tacted during regular business hours; 
and 

(4) The estimated annual hours 
worked on mine property by the inde-
pendent contractor in the previous cal-
endar year, or in the instance of a busi-
ness operating less than one full cal-
endar year, prorated to an annual 
basis. 

(Pub. L. No. 96–511, 94 Stat. 2812 (44 U.S.C. 
3501 et seq.)) 

[45 FR 44496, July 1, 1980, as amended at 47 
FR 14696, Apr. 6, 1982; 60 FR 33722, June 29, 
1995] 

§ 45.4 Independent contractor register. 

(a) Each independent contractor shall 
provide the production-operator in 
writing the following information: 

(1) The independent contractor’s 
trade name, business address and busi-
ness telephone number; 

(2) A description of the nature of the 
work to be performed by the inde-
pendent contractor and where at the 
mine the work is to be performed; 

(3) The independent contractor’s 
MSHA identification number, if any; 
and 

(4) The independent contractor’s ad-
dress of record for service of citations, 
or other documents involving the inde-
pendent contractor. 

(b) Each production-operator shall 
maintain in writing at the mine the in-
formation required by paragraph (a) of 
this section for each independent con-
tractor at the mine. The production- 
operator shall make this information 
available to any authorized representa-
tive of the Secretary upon request. 
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