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charged other persons as its processing 
allowance in accordance with para-
graph (b)(4) of this section, it shall fol-
low the reporting requirements of para-
graph (c)(1) of this section. 

(d) Interest. (1) If a lessee deducts a 
processing allowance on its Form 
MMS–2014 that exceeds 662⁄3 percent of 
the value of the gas processed without 
obtaining prior approval of ONRR 
under § 1206.158, the lessee shall pay in-
terest on the excess allowance amount 
taken from the date such amount is 
taken to the date the lessee files an ex-
ception request with ONRR. 

(2) If a lessee erroneously reports a 
processing allowance which results in 
an underpayment of royalties, interest 
shall be paid on the amount of that un-
derpayment. 

(3) Interest required to be paid by 
this section shall be determined in ac-
cordance with § 1218.54 of this chapter. 

(e) Adjustments. (1) If the actual proc-
essing allowance is less than the 
amount the lessee has taken on Form 
MMS–2014 for each month during the 
allowance reporting period, the lessee 
shall pay additional royalties due plus 
interest computed under § 1218.54 of 
this chapter from the allowance report-
ing period when the lessee took the de-
duction to the date the lessee repays 
the difference to ONRR. If the actual 
processing allowance is greater than 
the amount the lessee has taken on 
Form MMS–2014 for each month during 
the allowance reporting period, the les-
see shall be entitled to a credit with in-
terest. 

(2) For lessees processing production 
from onshore Federal leases, the lessee 
must submit a corrected Form MMS– 
2014 to reflect actual costs, together 
with any payment, in accordance with 
instructions provided by ONRR. 

(3) For lessees processing gas produc-
tion from leases on the OCS, if the les-
see’s estimated processing allowance 
exceeds the allowance based on actual 
costs, the lessee must submit a cor-
rected Form MMS–2014 to reflect ac-
tual costs, together with its payment, 
in accordance with instructions pro-
vided by ONRR. If the lessee’s esti-
mated costs were less than the actual 
costs, the refund procedure will be 
specified by ONRR. 

(f) Other processing cost determinations. 
The provisions of this section shall 
apply to determine processing costs 
when establishing value using a net 
back valuation procedure or any other 
procedure that requires deduction of 
processing costs. 

[53 FR 1272, Jan. 15, 1988, as amended at 53 
FR 45762, Nov. 14, 1988; 61 FR 5466, Feb. 12, 
1996; 64 FR 43288, Aug. 10, 1999; 73 FR 15891, 
Mar. 26, 2008] 

§ 1206.160 Operating allowances. 
Notwithstanding any other provi-

sions in these regulations, an operating 
allowance may be used for the purpose 
of computing payment obligations 
when specified in the notice of sale and 
the lease. The allowance amount or 
formula shall be specified in the notice 
of sale and in the lease agreement. 

[61 FR 3804, Feb. 2, 1996] 

Subpart E—Indian Gas 

SOURCE: 64 FR 43515, Aug. 10, 1999, unless 
otherwise noted. 

§ 1206.170 What does this subpart con-
tain? 

This subpart contains royalty valu-
ation provisions applicable to Indian 
lessees. 

(a) This subpart applies to all gas 
production from Indian (tribal and al-
lotted) oil and gas leases (except leases 
on the Osage Indian Reservation). The 
purpose of this subpart is to establish 
the value of production for royalty pur-
poses consistent with the mineral leas-
ing laws, other applicable laws, and 
lease terms. This subpart does not 
apply to Federal leases. 

(b) If the specific provisions of any 
Federal statute, treaty, negotiated 
agreement, settlement agreement re-
sulting from any administrative or ju-
dicial proceeding, or Indian oil and gas 
lease are inconsistent with any regula-
tion in this subpart, then the Federal 
statute, treaty, negotiated agreement, 
settlement agreement, or lease will 
govern to the extent of that inconsist-
ency. 

(c) You may calculate the value of 
production for royalty purposes under 
methods other than those the regula-
tions in this title require, but only if 
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you, the tribal lessor, and ONRR joint-
ly agree to the valuation methodology. 
For leases on Indian allotted lands, you 
and ONRR must agree to the valuation 
methodology. 

(d) All royalty payments you make 
to ONRR are subject to monitoring, re-
view, audit, and adjustment. 

(e) The regulations in this subpart 
are intended to ensure that the trust 
responsibilities of the United States 
with respect to the administration of 
Indian oil and gas leases are discharged 
in accordance with the requirements of 
the governing mineral leasing laws, 
treaties, and lease terms. 

§ 1206.171 What definitions apply to 
this subpart? 

The following definitions apply to 
this subpart and to subpart J of part 
1202 of this title: 

Accounting for comparison means the 
same as dual accounting. 

Active spot market means a market 
where one or more ONRR-acceptable 
publications publish bidweek prices (or 
if bidweek prices are not available, 
first of the month prices) for at least 
one index-pricing point in the index 
zone. 

Allowance means a deduction in de-
termining value for royalty purposes. 
Processing allowance means an allow-
ance for the reasonable, actual costs of 
processing gas determined under this 
subpart. Transportation allowance 
means an allowance for the reasonable, 
actual cost of transportation deter-
mined under this subpart. 

Approved Federal Agreement (AFA) 
means a unit or communitization 
agreement approved under depart-
mental regulations. 

Area means a geographic region at 
least as large as the defined limits of 
an oil or gas field, in which oil or gas 
lease products have similar quality, 
economic, or legal characteristics. An 
area may be all lands within the 
boundaries of an Indian reservation. 

Arm’s-length contract means a con-
tract or agreement that has been ar-
rived at in the marketplace between 
independent, nonaffiliated persons with 
opposing economic interests regarding 
that contract. For purposes of this sub-
part, two persons are affiliated if one 
person controls, is controlled by, or is 

under common control with another 
person. The following percentages 
(based on the instruments of ownership 
of the voting securities of an entity, or 
based on other forms of ownership) de-
termine if persons are affiliated: 

(1) Ownership in excess of 50 percent 
constitutes control. 

(2) Ownership of 10 through 50 percent 
creates a presumption of control. 

(3) Ownership of less than 10 percent 
creates a presumption of noncontrol 
which ONRR may rebut if it dem-
onstrates actual or legal control, in-
cluding the existence of interlocking 
directorates. Notwithstanding any 
other provisions of this subpart, con-
tracts between relatives, either by 
blood or by marriage, are not arm’s- 
length contracts. ONRR may require 
the lessee to certify the percentage of 
ownership or control of the entity. To 
be considered arm’s-length for any pro-
duction month, a contract must meet 
the requirements of this definition for 
that production month as well as when 
the contract was executed. 

Audit means a review, conducted 
under generally accepted accounting 
and auditing standards, of royalty pay-
ment compliance activities of lessees 
or other persons who pay royalties, 
rents, or bonuses on Indian leases. 

BIA means the Bureau of Indian Af-
fairs of the Department of the Interior. 

BLM means the Bureau of Land Man-
agement of the Department of the Inte-
rior. 

Compression means raising the pres-
sure of gas. 

Condensate means liquid hydro-
carbons (normally exceeding 40 degrees 
of API gravity) recovered at the sur-
face without resorting to processing. 
Condensate is the mixture of liquid hy-
drocarbons that results from condensa-
tion of petroleum hydrocarbons exist-
ing initially in a gaseous phase in an 
underground reservoir. 

Contract means any oral or written 
agreement, including amendments or 
revisions thereto, between two or more 
persons and enforceable by law that 
with due consideration creates an obli-
gation. 

Dedicated means a contractual com-
mitment to deliver gas production (or a 
specified portion of production) from a 
lease or well when that production is 
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