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shall receive not less than 45 days no-
tice of the time and place of the hear-
ing. 

(b) Time and place of hearing. All 
hearings shall be held in the Wash-
ington, DC metropolitan area unless, 
based on extraordinary reasons, other-
wise mutually agreed by the respond-
ent and the Director. The time for any 
hearing shall be fixed with due regard 
for the public interest and the conven-
ience and necessity of the parties or 
their representatives. Requests to 
change the time of a hearing may be 
submitted to the Administrative Law 
Judge, who may modify the hearing 
date(s) and/or time(s) and place. All re-
quests for a change in the date and 
time and/or place of a hearing must be 
received by the Administrative Law 
Judge and served upon the parties no 
later than 15 days before the scheduled 
hearing date. 

(c) Failure to appear at hearings: de-
fault. Any respondent named in an 
order instituting proceedings as a per-
son against whom findings may be 
made or penalties imposed who fails to 
appear (in person or through a rep-
resentative) at a hearing of which he or 
she has been duly notified may be 
deemed to be in default pursuant to 
§ 501.716(a). Without further pro-
ceedings or notice to the respondent, 
the Administrative Law Judge may 
enter a finding that the right to a hear-
ing was waived, and the Penalty Notice 
shall constitute final agency action as 
provided in § 501.709(a)(2). A respondent 
may make a motion to set aside a de-
fault pursuant to § 501.726(e). 

§ 501.716 Default. 

(a) A party to a proceeding may be 
deemed to be in default and the Admin-
istrative Law Judge (or the Secretary’s 
designee during review proceedings) 
may determine the proceeding against 
that party upon consideration of the 
record if that party fails: 

(1) To appear, in person or through a 
representative, at any hearing or con-
ference of which the party has been no-
tified; 

(2) To answer, to respond to a disposi-
tive motion within the time provided, 
or otherwise to prosecute or defend the 
proceeding; or 

(3) To cure a deficient filing within 
the time specified by the Administra-
tive Law Judge (or the Secretary’s des-
ignee) pursuant to § 501.729(b). 

(b) In deciding whether to determine 
the proceedings against a party deemed 
to be in default, the Administrative 
Law Judge shall consider the record of 
the proceedings (including the Order 
Instituting Proceedings) and shall con-
strue contested matters of fact and law 
against the party deemed to be in de-
fault. 

(c) For information and procedures 
pertaining to a motion to set aside a 
default, see § 501.726(e). 

§ 501.717 Consolidation of proceedings. 
By order of the Administrative Law 

Judge, proceedings involving common 
questions of law and fact may be con-
solidated for hearing of any or all the 
matters at issue in such proceedings. 
The Administrative Law Judge may 
make such orders concerning the con-
duct of such proceedings as he or she 
deems appropriate to avoid unneces-
sary cost or delay. Consolidation shall 
not prejudice any rights under this 
subpart and shall not affect the right 
of any party to raise issues that could 
have been raised if consolidation had 
not occurred. 

§ 501.718 Conduct and order of hear-
ings. 

All hearings shall be conducted in a 
fair, impartial, expeditious and orderly 
manner. Each party has the right to 
present its case or defense by oral and 
documentary evidence and to conduct 
such cross examination as may be re-
quired for full disclosure of the rel-
evant facts. The Director shall present 
his or her case-in-chief first. The Direc-
tor shall be the first party to present 
an opening statement and a closing 
statement and may make a rebuttal 
statement after the respondent’s clos-
ing statement. 

§ 501.719 Ex parte communications. 
(a) Prohibition. (1) From the time the 

Director issues an Order Instituting 
Proceedings until the date of final de-
cision, no party, interested person, or 
representative thereof shall knowingly 
make or cause to be made an ex parte 
communication. 
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(2) Except to the extent required for 
the disposition of ex parte communica-
tion matters as authorized by law, the 
Secretary’s designee and the Adminis-
trative Law Judge presiding over any 
proceeding may not: 

(i) Consult a person or party on an 
issue, unless on notice and opportunity 
for all parties to participate; or 

(ii) Be responsible to or subject to 
the supervision, direction of, or evalua-
tion by, an employee engaged in the 
performance of investigative or pros-
ecutorial functions for the Depart-
ment. 

(b) Procedure upon occurrence of ex 
parte communication. If an ex parte 
communication is received by the Ad-
ministrative Law Judge or the Sec-
retary’s designee, the Administrative 
Law Judge or the Secretary’s designee, 
as appropriate, shall cause all of such 
written communication (or, if the com-
munication is oral, a memorandum 
stating the substance of the commu-
nication) to be placed on the record of 
the proceeding and served on all par-
ties. A party may, not later than 10 
days after the date of service, file a re-
sponse thereto and may recommend 
that the person making the prohibited 
communication be sanctioned pursuant 
to paragraph (c) of this section. 

(c) Sanctions. Any party to the pro-
ceeding, a party’s representative, or 
any other interested individual, who 
makes a prohibited ex parte commu-
nication, or who encourages or solicits 
another to make any such communica-
tion, may be subject to any appropriate 
sanction or sanctions imposed by the 
Administrative Law Judge or the Sec-
retary’s designee, as appropriate, for 
good cause shown, including, but not 
limited to, exclusion from the hearing 
and an adverse ruling on the issue that 
is the subject of the prohibited commu-
nication. 

§ 501.720 Separation of functions. 

Any officer or employee engaged in 
the performance of investigative or 
prosecutorial functions for the Depart-
ment in a proceeding as defined in 
§ 501.702 may not, in that proceeding or 
one that is factually related, partici-
pate or advise in the decision pursuant 
to Section 557 of the Administrative 

Procedure Act, 5 U.S.C. 557, except as a 
witness or counsel in the proceeding. 

§ 501.721 Hearings to be public. 
All hearings, except hearings on ap-

plications for confidential treatment 
filed pursuant to § 501.725(b), shall be 
public unless otherwise ordered by the 
Administrative Law Judge or the Sec-
retary’s designee, as appropriate, on 
his or her own motion or the motion of 
a party. 

§ 501.722 Prehearing conferences. 
(a) Purposes of conferences. The pur-

poses of prehearing conferences in-
clude, but are not limited to: 

(1) Expediting the disposition of the 
proceeding; 

(2) Establishing early and continuing 
control of the proceeding by the Ad-
ministrative Law Judge; and 

(3) Improving the quality of the hear-
ing through more thorough prepara-
tion. 

(b) Procedure. On his or her own mo-
tion or at the request of a party, the 
Administrative Law Judge may direct 
a representative or any party to attend 
one or more prehearing conferences. 
Such conferences may be held with or 
without the Administrative Law Judge 
present as the Administrative Law 
Judge deems appropriate. Where such a 
conference is held outside the presence 
of the Administrative Law Judge, the 
Administrative Law Judge shall be ad-
vised promptly by the parties of any 
agreements reached. Such conferences 
also may be held with one or more per-
sons participating by telephone or 
other remote means. 

(c) Subjects to be discussed. At a pre-
hearing conference consideration may 
be given and action taken with respect 
to the following: 

(1) Simplification and clarification of 
the issues; 

(2) Exchange of witness and exhibit 
lists and copies of exhibits; 

(3) Admissions of fact and stipula-
tions concerning the contents, authen-
ticity, or admissibility into evidence of 
documents; 

(4) Matters of which official notice 
may be taken; 

(5) The schedule for exchanging pre-
hearing motions or briefs, if any; 

(6) The method of service for papers; 
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