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(b) The acquisition or conversion of 
convertible voting instruments of an 
entity. 

(c) The acquisition of proxies from 
holders of a voting interest in an enti-
ty. 

(d) A merger or consolidation. 
(e) The formation of a joint venture. 
(f) A long-term lease under which a 

lessee makes substantially all business 
decisions concerning the operation of a 
leased entity, as if it were the owner. 

NOTE TO § 800.224(b): See § 800.304 regarding 
factors the Committee will consider in deter-
mining whether to include the rights to be 
acquired by a foreign person upon the con-
version of convertible voting instruments as 
part of the Committee’s assessment of 
whether a transaction that involves such in-
struments is a covered transaction. 

Example. Corporation A, a foreign person, 
signs a concession agreement to operate the 
toll road business of Corporation B, a U.S. 
business, for 99 years. Corporation B, how-
ever, is required under the agreement to per-
form safety and security functions with re-
spect to the business and to monitor compli-
ance by Corporation A with the operating re-
quirements of the agreement on an ongoing 
basis. Corporation B may terminate the 
agreement or impose other penalties for 
breach of these operating requirements. As-
suming no other relevant facts, this is not a 
transaction. 

§ 800.225 United States. 

The term United States or U.S. means 
the United States of America, the 
States of the United States, the Dis-
trict of Columbia, and any common-
wealth, territory, dependency, or pos-
session of the United States, or any 
subdivision of the foregoing, and in-
cludes the Outer Continental Shelf, as 
defined in 43 U.S.C. 1331(a). For pur-
poses of these regulations and their ex-
amples, an entity organized under the 
laws of the United States of America, 
one of the States, the District of Co-
lumbia, or a commonwealth, territory, 
dependency, or possession of the United 
States is an entity organized ‘‘in the 
United States.’’ 

§ 800.226 U.S. business. 

The term U.S. business means any en-
tity, irrespective of the nationality of 
the persons that control it, engaged in 
interstate commerce in the United 

States, but only to the extent of its ac-
tivities in interstate commerce. 

Example 1. Corporation A is organized 
under the laws of a foreign state and is whol-
ly owned and controlled by a foreign na-
tional. It engages in interstate commerce in 
the United States through a branch or sub-
sidiary. Its branch or subsidiary is a U.S. 
business. Corporation A and its branch or 
subsidiary is each also a foreign person 
should any of them engage in a transaction 
involving a U.S. business. 

Example 2. Same facts as in the first sen-
tence of Example 1. Corporation A, however, 
does not have a branch office, subsidiary, or 
fixed place of business in the United States. 
It exports and licenses technology to an un-
related company in the United States. As-
suming no other relevant facts, Corporation 
A is not a U.S. business. 

Example 3. Corporation A, a company orga-
nized under the laws of a foreign state, is 
wholly owned and controlled by Corporation 
X. Corporation X is organized in the United 
States and is wholly owned and controlled by 
U.S. nationals. Corporation A does not have 
a branch office, subsidiary, or fixed place of 
business in the United States. It exports 
goods to Corporation X and to unrelated 
companies in the United States. Assuming 
no other relevant facts, Corporation A is not 
a U.S. business. 

§ 800.227 U.S. national. 
The term U.S. national means a cit-

izen of the United States or an indi-
vidual who, although not a citizen of 
the United States, owes permanent al-
legiance to the United States. 

§ 800.228 Voting interest. 
The term voting interest means any 

interest in an entity that entitles the 
owner or holder of that interest to vote 
for the election of directors of the enti-
ty (or, with respect to unincorporated 
entities, individuals exercising similar 
functions) or to vote on other matters 
affecting the entity. 

Subpart C—Coverage 
§ 800.301 Transactions that are cov-

ered transactions. 
Transactions that are covered trans-

actions include, without limitation: 
(a) A transaction which, irrespective 

of the actual arrangements for control 
provided for in the terms of the trans-
action, results or could result in con-
trol of a U.S. business by a foreign per-
son. 
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Example 1. Corporation A, a foreign person, 
proposes to purchase all of the shares of Cor-
poration X, which is a U.S. business. As the 
sole owner, Corporation A will have the right 
to elect directors and appoint other primary 
officers of Corporation X, and those directors 
will have the right to make decisions about 
the closing and relocation of particular pro-
duction facilities and the termination of sig-
nificant contracts. The directors also will 
have the right to propose to Corporation A, 
the sole shareholder, the dissolution of Cor-
poration X and the sale of its principal as-
sets. The proposed transaction is a covered 
transaction. 

Example 2. Same facts as in Example 1, ex-
cept that Corporation A plans to retain the 
existing directors of Corporation X, all of 
whom are U.S. nationals. Although Corpora-
tion A may choose not to exercise its power 
to elect new directors for Corporation X, 
Corporation A nevertheless will have that 
exercisable power. The proposed transaction 
is a covered transaction. 

Example 3. Corporation A, a foreign person, 
proposes to purchase 50 percent of the shares 
in Corporation X, a U.S. business, from Cor-
poration B, also a U.S. business. Corporation 
B would retain the other 50 percent of the 
shares in Corporation X, and Corporation A 
and Corporation B would contractually agree 
that Corporation A would not exercise its 
voting and other rights for ten years. The 
proposed transaction is a covered trans-
action. 

(b) A transaction in which a foreign 
person conveys its control of a U.S. 
business to another foreign person. 

Example. Corporation X is a U.S. business, 
but is wholly owned and controlled by Cor-
poration Y, a foreign person. Corporation Z, 
also a foreign person, but not related to Cor-
poration Y, seeks to acquire Corporation X 
from Corporation Y. The proposed trans-
action is a covered transaction because it 
could result in control of Corporation X, a 
U.S. business, by another foreign person, 
Corporation Z. 

(c) A transaction that results or 
could result in control by a foreign per-
son of any part of an entity or of as-
sets, if such part of an entity or assets 
constitutes a U.S. business. (See 
§ 800.302(c).) 

Example 1. Corporation X, a foreign person, 
has a branch office located in the United 
States. Corporation A, a foreign person, pro-
poses to buy that branch office. The proposed 
transaction is a covered transaction. 

Example 2. Corporation A, a foreign person, 
buys a branch office located entirely outside 
the United States of Corporation Y, which is 
incorporated in the United States. Assuming 

no other relevant facts, the branch office of 
Corporation Y is not a U.S. business, and the 
transaction is not a covered transaction. 

Example 3. Corporation A, a foreign person, 
makes a start-up, or ‘‘greenfield,’’ invest-
ment in the United States. That investment 
involves such activities as separately arrang-
ing for the financing of and the construction 
of a plant to make a new product, buying 
supplies and inputs, hiring personnel, and 
purchasing the necessary technology. The in-
vestment may involve the acquisition of 
shares in a newly incorporated subsidiary. 
Assuming no other relevant facts, Corpora-
tion A will not have acquired a U.S. busi-
ness, and its greenfield investment is not a 
covered transaction. 

Example 4. Corporation A, a foreign person, 
purchases substantially all of the assets of 
Corporation B. Corporation B, which is in-
corporated in the United States, was in the 
business of producing industrial equipment, 
but stopped producing and selling such 
equipment one week before Corporation A 
purchased substantially all of its assets. At 
the time of the transaction, Corporation B 
continued to have employees on its payroll, 
maintained know-how in producing the in-
dustrial equipment it previously produced, 
and maintained relationships with its prior 
customers, all of which were transferred to 
Corporation A. The acquisition of substan-
tially all of the assets of Corporation B by 
Corporation A is a covered transaction. 

Example 5. Corporation A, a foreign person, 
owns businesses both outside the United 
States and in the United States. Corporation 
B, a foreign person, acquires Corporation A. 
The acquisition of Corporation A by Corpora-
tion B is a covered transaction with respect 
to Corporation A’s businesses in the United 
States. 

Example 6. Corporation X, a foreign person, 
seeks to acquire from Corporation A, a U.S. 
business, an empty warehouse facility lo-
cated in the United States. The acquisition 
would be limited to the physical facility, and 
would not include customer lists, intellec-
tual property, or other proprietary informa-
tion, or other intangible assets or the trans-
fer of personnel. Assuming no other relevant 
facts, the facility is not an entity and there-
fore not a U.S. business, and the proposed ac-
quisition of the facility is not a covered 
transaction. 

Example 7. Same facts as Example 6, except 
that, in addition to the proposed acquisition 
of Corporation A’s warehouse facility, Cor-
poration X would acquire the personnel, cus-
tomer list, equipment, and inventory man-
agement software used to operate the facil-
ity. Under these facts, Corporation X is ac-
quiring a U.S. business, and the proposed ac-
quisition is a covered transaction. 

(d) A joint venture in which the par-
ties enter into a contractual or other 
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similar arrangement, including an 
agreement on the establishment of a 
new entity, but only if one or more of 
the parties contributes a U.S. business 
and a foreign person could control that 
U.S. business by means of the joint 
venture. 

Example 1. Corporation A, a foreign person, 
and Corporation X, a U.S. business, form a 
separate corporation, JV Corporation, to 
which Corporation A contributes only cash 
and Corporation X contributes a U.S. busi-
ness. Each owns 50 percent of the shares of 
JV Corporation and, under the Articles of In-
corporation of JV Corporation, both Cor-
poration A and Corporation X have veto 
power over all of the matters affecting JV 
Corporation identified under § 800.204(a)(1) 
through (10), giving them both control over 
JV Corporation. The formation of JV Cor-
poration is a covered transaction. 

Example 2. Corporation A, a foreign person, 
and Corporation X, a U.S. business, form a 
separate corporation, JV Corporation, to 
which Corporation A contributes funding and 
managerial and technical personnel, while 
Corporation X contributes certain land and 
equipment that do not in this example con-
stitute a U.S. business. Corporations A and B 
each have a 50 percent interest in the joint 
venture. Assuming no other relevant facts, 
the formation of JV Corporation is not a 
covered transaction. 

§ 800.302 Transactions that are not 
covered transactions. 

Transactions that are not covered 
transactions include, without limita-
tion: 

(a) A stock split or pro rata stock 
dividend that does not involve a change 
in control. 

Example. Corporation A, a foreign person, 
holds 10,000 shares of Corporation B, a U.S. 
business, constituting ten percent of the 
stock of Corporation B. Corporation B pays a 
2-for-1 stock dividend. As a result of this 
stock split, Corporation A holds 20,000 shares 
of Corporation B, still constituting ten per-
cent of the stock of Corporation B. Assuming 
no other relevant facts, the acquisition of 
additional shares is not a covered trans-
action. 

(b) A transaction that results in a 
foreign person holding ten percent or 
less of the outstanding voting interest 
in a U.S. business (regardless of the 
dollar value of the interest so ac-
quired), but only if the transaction is 
solely for the purpose of passive invest-
ment. (See § 800.223.) 

Example 1. In an open market purchase 
solely for the purpose of passive investment, 
Corporation A, a foreign person, acquires 
seven percent of the voting securities of Cor-
poration X, which is a U.S. business. Assum-
ing no other relevant facts, the acquisition 
of the securities is not a covered transaction. 

Example 2. Corporation A, a foreign person, 
acquires nine percent of the voting shares of 
Corporation X, a U.S. business. Corporation 
A also negotiates contractual rights that 
give it the power to control important mat-
ters of Corporation X. The acquisition by 
Corporation A of the voting shares of Cor-
poration X is not solely for the purpose of 
passive investment and is a covered trans-
action. 

Example 3. Corporation A, a foreign person, 
acquires five percent of the voting shares in 
Corporation B, a U.S. business. In addition 
to the securities, Corporation A obtains the 
right to appoint one out of eleven seats on 
Corporation B’s Board of Directors. The ac-
quisition by Corporation A of Corporation 
B’s securities is not solely for the purpose of 
passive investment. Whether the transaction 
is a covered transaction would depend on 
whether Corporation A obtains control of 
Corporation B as a result of the transaction. 

(c) An acquisition of any part of an 
entity or of assets, if such part of an 
entity or assets do not constitute a 
U.S. business. (See § 800.301(c).) 

Example 1. Corporation A, a foreign person, 
acquires, from separate U.S. nationals: (a) 
products held in inventory, (b) land, and (c) 
machinery for export. Assuming no other 
relevant facts, Corporation A has not ac-
quired a U.S. business, and this acquisition 
is not a covered transaction. 

Example 2. Corporation X, a U.S. business, 
produces armored personnel carriers in the 
United States. Corporation A, a foreign per-
son, seeks to acquire the annual production 
of those carriers from Corporation X. under 
a long-term contract. Assuming no other rel-
evant facts, this transaction is not a covered 
transaction. 

Example 3. Same facts as Example 2, except 
that Corporation X, a U.S. business, has de-
veloped important technology in connection 
with the production of armored personnel 
carriers. Corporation A seeks to negotiate an 
agreement under which it would be licensed 
to manufacture using that technology. As-
suming no other relevant facts, neither the 
proposed acquisition of technology pursuant 
to that license agreement, nor the actual ac-
quisition, is a covered transaction. 

Example 4. Same facts as Example 2, except 
that Corporation A enters into a contractual 
arrangement to acquire the entire armored 
personnel carrier business operations of Cor-
poration X, including production facilities, 

VerDate Mar<15>2010 15:19 Sep 23, 2011 Jkt 223123 PO 00000 Frm 00558 Fmt 8010 Sfmt 8010 Q:\31\31V3.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2014-08-19T12:16:40-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




