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(a) Act of Governing. The discre-
tionary exercise of Governmental au-
thority. Examples include criminal in-
vestigations, prosecutions, and other 
judicial functions; management of Gov-
ernment programs requiring value 
judgments, as in direction of the na-
tional defense; management and direc-
tion of the Armed Services; activities 
performed exclusively by military per-
sonnel who are subject to deployment 
in a combat, combat support, or com-
bat service support role; conduct of for-
eign relations; selection of program 
priorities; direction of Federal employ-
ees; regulation of the use of space, 
oceans, navigable rivers, and other nat-
ural resources; management of natural 
resources on Federal Property; direc-
tion of intelligence and counterintel-
ligence operations; and regulation of 
industry and commerce, including food 
and drugs. 

(b) Monetary Transactions and Entitle-
ments. Refers to such actions as tax 
collection and revenue disbursements; 
control of treasury accounts and the 
money supply, and the administration 
of public trusts. 

DoD Personnel. Military and civilian 
personnel of the Department of De-
fense. 

Expansion. The modernization, re-
placement, upgrading, or enlargement 
of a DoD CA involving a cost increase 
exceeding either 30 percent of the total 
capital investment or 30 percent of the 
annual personnel and material costs. A 
consolidation of two or more CAs is not 
an expansion, unless the proposed total 
capital investment or annual personnel 
and material costs of the consolidation 
exceeds the total of the individual CAs 
by 30 percent or more. 

Installation. An installation is the 
grouping of facilities, collocated in the 
same vicinity, that supports particular 
functions. Activities collocated and 
supported by an installation are con-
sidered to be tenants. 

Installation Commander. The com-
manding officer or head of an installa-
tion or a tenant activity, who has 
budget and supervisory control over re-
sources and personnel. 

New Requirement. A recently estab-
lished need for a commercial product 
or service. A new requirement does not 
include interim in-house operation of 

essential services pending reacquisi-
tion of the services prompted by such 
action as the termination of an exist-
ing contract operation. 

Preferential Procurement Programs. 
Preferential procurement programs in-
clude mandatory source programs such 
as Federal Prison Industries (FPI) and 
the workshops administered by the 
Committee for Purchase from the 
Blind and Other Severely Handicapped 
under Pub. L. 92–98. Small, minority, 
and disadvantaged businesses; and 
labor surplus area set-asides and 
awards made under Pub. L. 85–536, sec-
tion 8(a) and Pub. L. 95–507 are included 
under preferential procurement pro-
grams. 

Right of First Refusal of Employment. 
Contractors provide Government em-
ployees, displaced as a result of the 
conversion to contract performance, 
the right of first refusal for employ-
ment openings under the contract in 
positions for which they are qualified, 
if that employment is consistent with 
post-Government employment conflict 
of interest standards. 

§ 169.4 Policy. 

(a) Ensure DoD Mission Accomplish-
ment. When complying with this part 
and its implementing Instruction, DoD 
Components shall consider the overall 
DoD mission and the defense objective 
of maintaining readiness and sustain-
ability to ensure a capability for mobi-
lizing the defense and support struc-
ture. 

(b) Achieve Economy and Quality 
through Competition. Encourage com-
petition with the objective of enhanc-
ing quality, economy, and perform-
ance. When performance by a commer-
cial source is permissible, a 
comparsion of the cost of contracting 
and the cost of in-house performance 
shall be performed to determine who 
shall provide the best value for the 
Government, considering price and 
other factors included in the solicita-
tion. The restriction of a solicitation 
to a preferential procurement program 
does not negate the requirement to 
perform a cost comparison. Perform-
ance history will be considered in the 
source selection process, and high qual-
ity performance should be rewarded. 
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2 See footnote 1 to § 169.2(h) 

(c) Retain Governmental Functions In- 
House. Certain functions that are in-
herently governmental in nature, and 
intimately related to the public inter-
est, mandate performance by DoD per-
sonnel only. These functions are not in 
competition with commercial sources; 
therefore, these functions shall be per-
formed by DoD personnel. 

(d) Rely on the Commercial Sector. DoD 
Components shall rely on commer-
cially available sources to provide 
commercial products and services ex-
cept when required for national de-
fense, when no satisfactory commercial 
source is available, or when in the best 
interest of direct patient care. DoD 
Components shall not consider an in- 
house new requirement, an expansion 
of an in-house requirement, conversion 
to in-house, or otherwise carry on any 
CAs to provide commercial products or 
services if the products or services can 
be procured more economically from 
commercial sources. 

(e) Delegate Decision Authority and Re-
sponsibility. DoD Components shall del-
egate decision authority and responsi-
bility to lower organization levels, giv-
ing more authority to the doers, and 
linking responsibility with that au-
thority. This shall facilitate the work 
that installation commanders must 
perform without limiting their freedom 
to do their jobs. When possible, the in-
stallation commanders should have the 
freedom to make intelligent use of 
their resources, while preserving the 
essential wartime capabilities of U.S. 
support organizations in accordance 
with DoD Directive 4001.1. 2 

(f) Share Resources Saved. When pos-
sible, make available to the installa-
tion commander a share of any re-
sources saved or earned so that the 
commander can improve operations or 
working and living conditions on the 
installation. 

(g) Provide Placement Assistance. Pro-
vide a variety of placement assistance 
to employees whose Federal jobs are 
eliminated through CA competitions. 

[54 FR 13373, Apr. 3, 1989; 54 FR 21726, May 19, 
1989] 

§ 169.5 Responsibilities. 

(a) The Assistant Secretary of Defense 
(Production and Logistics) (ASD (P&L)), 
or designee, shall: 

(1) Formulate and develop policy con-
sistent with this part for the DoD CA 
program. 

(2) Issue Instructions to implement 
the policies of this part. 

(3) Maintain an inventory of in-house 
DoD CAs and the Commercial Activi-
ties Management Information System 
(CAMIS). 

(4) Establish criteria for determining 
whether a CA is required to be retained 
in-house for national defense. 

(5) Approve or disapprove core logis-
tics waiver requests. 

(b) The Comptroller of the Department 
of Defense (C, DoD) shall provide infla-
tion factors and/or price indices and 
policy guidance to the DoD Compo-
nents on procedures and systems for 
obtaining cost data for use in preparing 
the in-house cost estimate. 

(c) The Heads of DoD Components 
shall: 

(1) Comply with this part and DoD 
Instruction 4100.33. 

(2) Designate an official at the Mili-
tary Service Assistant Secretary level, 
or equivalent, to implement this part. 

(3) Establish an office as a central 
point of contact for implementing this 
part. 

(4) Encourage and facilitate CA com-
petitions. 

(5) Delegate, as much as practicable, 
broad authority to installation com-
manders to decide how best to use the 
CA program to accomplish the mission. 
Minimally, as prescribed by P.L. 100– 
180, section 1111 and E.O. 12615, instal-
lation commanders shall have the au-
thority and responsibility to carry out 
the following: 

(i) Prepare an inventory each fiscal 
year of commercial activities carried 
out by Government personnel on the 
military installation in accordance 
with DoD Instruction 4100.33. 

(ii) Decide which commercial activi-
ties shall be reviewed under the proce-
dures and requirements of E.O. 12615, 
OMB Circular A–76, and DoD Instruc-
tion 4100.33. This authority shall not be 
applied retroactively. Cost compari-
sons and direct conversions initiated, 
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