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(c) Provide for financial audits by 
Federal auditors or independent public 
accountants of the recipient’s books 
and records. 

(d) Set minimum standards for the 
recipient’s purchasing system. 

(e) Require the recipient to prepare 
financial reports for submission to the 
Federal Government. 

Subpart D—Competition Phase 

§ 37.400 Must I use competitive proce-
dures to award TIAs? 

DoD policy is to award TIAs using 
merit-based, competitive procedures, 
as described in 32 CFR 22.315: 

(a) In every case where required by 
statute; and 

(b) To the maximum extent prac-
ticable in all other cases. 

§ 37.405 What must my announcement 
or solicitation include? 

Your announcement, to be considered 
as part of a competitive procedure, 
must include the basic information de-
scribed in 32 CFR 22.315(a). Additional 
elements for you to consider in the 
case of a program that may use TIAs 
are described in §§ 37.410 through 37.420. 

§ 37.410 Should my announcement or 
solicitation state that TIAs may be 
awarded? 

Yes, once you consider the factors de-
scribed in subpart B of this part and 
decide that TIAs are among the types 
of instruments that you may award 
pursuant to a solicitation, it is impor-
tant for you to state that fact in the 
solicitation. You also should state that 
TIAs are more flexible than traditional 
Government funding instruments and 
that provisions are negotiable in areas 
such as audits and intellectual prop-
erty rights that may cause concern for 
commercial firms. Doing so should in-
crease the likelihood that commercial 
firms will be willing to submit pro-
posals. 

§ 37.415 Should I address cost sharing 
in the announcement or solicita-
tion? 

To help ensure a competitive process 
that is fair and equitable to all poten-
tial proposers, you should state clearly 
in the solicitation: 

(a) That, to the maximum extent 
practicable, the non-Federal parties 
carrying out a research project under a 
TIA are to provide at least half of the 
costs of the project (see § 37.215(b)). 

(b) The types of cost sharing that are 
acceptable; 

(c) How any in-kind contributions 
will be valued, in accordance with 
§§ 37.530 through 37.555; and 

(d) Whether you will give any consid-
eration to alternative approaches a 
proposer may offer to demonstrate its 
strong commitment to and self-interest 
in the project’s success, in accordance 
with § 37.215. 

§ 37.420 Should I tell proposers that 
we will not disclose information 
that they submit? 

Your solicitation should tell poten-
tial proposers that: 

(a) For all TIAs, information de-
scribed in paragraph (b) of this section 
is exempt from disclosure requirements 
of the Freedom of Information Act 
(FOIA)(codified at 5 U.S.C. 552) for a pe-
riod of five years after the date on 
which the DoD Component receives the 
information from them. 

(b) As provided in 10 U.S.C. 2371, dis-
closure is not required, and may not be 
compelled, under FOIA during that pe-
riod if: 

(1) A proposer submits the informa-
tion in a competitive or noncompeti-
tive process that could result in their 
receiving a cooperative agreement for 
basic, applied, or advanced research 
under the authority of 10 U.S.C. 2358 or 
any other type of transaction author-
ized by 10 U.S.C. 2371 (as explained in 
appendix B to this part, that includes 
all TIAs); and 

(2) The type of information is among 
the following types that are exempt: 

(i) Proposals, proposal abstracts, and 
supporting documents; and 

(ii) Business plans and technical in-
formation submitted on a confidential 
basis. 

(c) If proposers desire to protect busi-
ness plans and technical information 
for five years from FOIA disclosure re-
quirements, they must mark them 
with a legend identifying them as docu-
ments submitted on a confidential 
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basis. After the five-year period, infor-
mation may be protected for longer pe-
riods if it meets any of the criteria in 
5 U.S.C. 552(b) (as implemented by the 
DoD in subpart C of 32 CFR part 286) 
for exemption from FOIA disclosure re-
quirements. 

Subpart E—Pre-Award Business 
Evaluation 

§ 37.500 What must my pre-award busi-
ness evaluation address? 

(a) You must determine the quali-
fication of the recipient, as described 
in §§ 37.510 and 37.515. 

(b) As the business expert working 
with the program official, you also 
must address the financial aspects of 
the proposed agreement. You must: 

(1) Determine that the total amount 
of funding for the proposed effort is 
reasonable, as addressed in § 37.520. 

(2) Assess the value and determine 
the reasonableness of the recipient’s 
proposed cost sharing contribution, as 
discussed in §§ 37.525 through 37.555. 

(3) If you are contemplating the use 
of a fixed-support rather than expendi-
ture-based TIA, ensure that its use is 
justified, as explained in §§ 37.560 and 
37.565. 

(4) Address issues of inconsistent cost 
accounting by traditional Government 
contractors, should they arise, as noted 
in § 37.570. 

(5) Determine amounts for milestone 
payments, if you use them, as dis-
cussed in § 37.575. 

§ 37.505 What resources are available 
to assist me during the pre-award 
business evaluation? 

Administrative agreements officers 
of the Defense Contract Management 
Agency and the Office of Naval Re-
search can share lessons learned from 
administering other TIAs. Program of-
ficials can be a source of information 
when you are determining the reason-
ableness of proposed funding (e.g., on 
labor rates, as discussed in § 37.520) or 
establishing observable and verifiable 
technical milestones for payments (see 
§ 37.575). Auditors at the Defense Con-
tract Audit Agency can act in an advi-
sory capacity to help you determine 
the reasonableness of proposed 

amounts, including values of in-kind 
contributions toward cost sharing. 

RECIPIENT QUALIFICATION 

§ 37.510 What are my responsibilities 
for determining that a recipient is 
qualified? 

Prior to award of a TIA, your respon-
sibilities for determining that the re-
cipient is qualified are the same as 
those of a grants officer who is award-
ing a grant or cooperative agreement. 
Those responsibilities are described in 
subpart D of 32 CFR part 22. When the 
recipient is a consortium that is not 
formally incorporated, you have the 
additional responsibility described in 
§ 37.515. 

§ 37.515 Must I do anything additional 
to determine the qualification of a 
consortium? 

(a) When the prospective recipient of 
a TIA is a consortium that is not for-
mally incorporated, your determina-
tion that the recipient meets the 
standard at 32 CFR 22.415(a) requires 
that you, in consultation with legal 
counsel, review the management plan 
in the consortium’s collaboration 
agreement. The purpose of your review 
is to ensure that the management plan 
is sound and that it adequately ad-
dresses the elements necessary for an 
effective working relationship among 
the consortium members. An effective 
working relationship is essential to in-
crease the research project’s chances of 
success. 

(b) The collaboration agreement, 
commonly referred to as the articles of 
collaboration, is the document that 
sets out the rights and responsibilities 
of each consortium member. It binds 
the individual consortium members to-
gether, whereas the TIA binds the Gov-
ernment and the consortium as a group 
(or the Government and a consortium 
member on behalf of the consortium, as 
explained in § 37.1015). The document 
should discuss, among other things, the 
consortium’s: 

(1) Management structure. 
(2) Method of making payments to 

consortium members. 
(3) Means of ensuring and overseeing 

members’ efforts on the project. 
(4) Provisions for members’ cost shar-

ing contributions. 

VerDate Mar<15>2010 12:25 Sep 29, 2011 Jkt 223124 PO 00000 Frm 00220 Fmt 8010 Sfmt 8010 Y:\SGML\223124.XXX 223124w
re

ie
r-

av
ile

s 
on

 D
S

K
7S

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-19T12:44:23-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




