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that can be conveyed under authorities 
discussed in §§ 644.421 through 644.424 
are not considered surplus or excess 
within the meaning of these terms as 
defined in the Federal Property Act. 

§ 644.421 Highway purposes. 
Title 23 U.S.C. 317 provides that upon 

application of the Secretary of Trans-
portation, land or materials may be 
transferred to a state for the construc-
tion or maintenance of a right-of-way 
for any highway adjacent to a Govern-
ment installation. If, within a period of 
four months after such application by 
the Secretary of Transportation, the 
Secretary of the Department shall not 
have certified to the Secretary of 
Transportation that the proposed ap-
propriation of such land or material is 
contrary to the public interest or in-
consistent with the purpose for which 
such land or materials have been re-
served, they may be appropriated and 
transferred to the state for such pur-
poses. When the need for such land or 
material ceases to exist, they shall re-
vert to the control of the department. 
This section applies only to projects 
constructed on a Federal-aid system, 
or under the provisions of chapter 2 of 
title 23 U.S.C. Usually applications for 
highway rights-of-way or the use of 
borrow material made under this Act 
by the Federal Highway Administra-
tion, Department of Transportation, on 
behalf of a particular state can be and 
are more simply satisfied by the 
issuance of a road easement or a li-
cense to take borrow material. This 
latter procedure is also desirable in 
that controls necessary to satisfy mili-
tary requirements may be retained. 
Title 23 U.S.C. 107(d) directs Federal 
agencies to cooperate with the Sec-
retary of Transportation in providing 
rights-of-way, including control of ac-
cess, for the interstate highway system 
over lands and interests in lands owned 
by the United States. 

§ 644.422 Authorized widening of a 
public highway, street, or alley. 

40 U.S.C. 345c authorizes the convey-
ance, upon application, of such interest 
in real property as is determined will 
not be adverse to the interests of the 
United States, to the states or political 
subdivisions for authorized widening of 

a public highway, street, or alley. The 
conveyance may be made with or with-
out consideration, and subject to terms 
and conditions deemed necessary to 
protect the interests of the United 
States. Excepted from this authority is 
the conveyance of any interest in real 
property that can be transferred under 
title 23 of the United States Code (see 
§ 644.421), and to public lands in the Na-
tional Forest System. 

§ 644.423 Airport development. 

(a) Authority. 49 U.S.C. 1723 provides 
that 

(a) . . . whenever the Secretary of Trans-
portation determines that use of any lands 
owned or controlled by the United States is 
reasonably necessary for carrying out a 
project for airport development under this 
subchapter, or for the operation of any pub-
lic airport, including lands reasonably nec-
essary to meet future development of an air-
port in accordance with the national airport 
system plan, he shall file with the head of 
the department or agency having control of 
the lands a request that the necessary prop-
erty interests therein be conveyed to the 
public agency sponsoring the project in ques-
tion or owning or controlling the airport. 
The property interest may consist of the 
title to, or any other interest in, land or any 
easement through or other interest in air-
space. (b) Upon receipt of a request from the 
Secretary under this section, the head of the 
department or agency having control of the 
lands in question shall determine whether 
the requested conveyance is inconsistent 
with the needs of the department or agency, 
and shall notify the Secretary of his deter-
mination within a period of four months 
after receipt of the Secretary’s request. If 
the department or agency head determines 
that the requested conveyance is not incon-
sistent with the needs of that department or 
agency, the department, or agency head is 
hereby authorized and directed, with the ap-
proval of the President and the Attorney 
General of the United States, and without 
any expense to the United States, to perform 
any acts and to execute any instruments 
necessary to make the conveyance re-
quested. A conveyance may be made only on 
the condition that, at the option of the Sec-
retary, the property interest conveyed shall 
revert to the United States in the event that 
the lands in question are not developed for 
airport purposes or used in a manner con-
sistent with the terms of the conveyance. If 
only a part of the property interest conveyed 
is not developed for airport purposes, or used 
in a manner consistent with the terms of the 
conveyance, only that particular part shall 
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at the option of the Secretary, revert to the 
United States. 

(b) Approval. The requirement for ap-
proval by the President was waived by 
Executive Order 12079 dated 18 Sep-
tember 1978. The Attorney General del-
egated his authority to approve to the 
Assistant Attorney General, Land and 
Natural Resources Division, by § 0.67 of 
title 28 of the Code of Federal Regula-
tions (Order No. 468.71 of the Attorney 
General, October 22, 1971: 36 FR 20428). 
The instrument of conveyance must 
cite authority for the waiver and the 
delegation as shown in the suggested 
format of deed in ER 405–1–12. 

(c) Requirements for conveyance instru-
ment. Under authority delegated by the 
Secretary of Transportation to the 
Federal Aviation Administration 
(FAA), when the Administrator of the 
FAA requests a conveyance from a 
military department, the instrument of 
conveyance requires the following pro-
visions as covenants running with the 
land, binding the grantee, its succes-
sors and assigns. 

(1) That the grantee will use the 
property interest for airport purposes, 
and will develop that interest for air-
port purposes within one year after the 
date of this conveyance, except that if 
the property interest is necessary to 
meet future development of an airport 
in accordance with the National Air-
port System Plan the grantee will de-
velop that interest for airport purposes 
on or before the period provided in the 
plan or within a period satisfactory to 
the Administrator and any interim use 
of that interest for other than airport 
purposes will be subject to such terms 
and conditions as the Administrator 
may prescribe. 

(2) That the airport, and its appur-
tenant areas and its buildings and fa-
cilities, whether or not the land is con-
veyed, will be operated as a public air-
port on fair and reasonable terms, 
without discrimination on the basis of 
race, color, religion, age, sex, handicap 
or national origin, as to airport em-
ployment practices, and as to accom-
modations, services, facilities, and 
other public uses of the airport. 

(3) That the grantee will not grant or 
permit any exclusive right forbidden by 
section 308(a) of the Federal Aviation 
Act of 1958 (49 U.S.C. 1349(a)) at the air-

port, or at any other airport now 
owned or controlled by it. 

(4) That the grantee agrees that no 
person shall be excluded from any par-
ticipation, be denied any benefits or be 
otherwise subjected to any discrimina-
tion, on the grounds of race, color, reli-
gion, age, sex, handicap or national ori-
gin. 

(5) That the grantee agrees to comply 
with all requirements imposed by or 
pursuant to part 21 of the Regulations 
of the Office of the Secretary of Trans-
portation (49 CFR part 21)—non-
discrimination in federally assisted 
programs of the Department of Trans-
portation—effectuation of title IV of 
the Civil Rights Act of 1964. 

(6) That in furtherance of the policy 
of the FAA under this covenant, the 
grantee: 

(i) Agrees that, unless authorized by 
the Administrator, it will not, either 
directly or indirectly, grant or permit 
any person, firm or corporation the ex-
clusive right at the airport, or at any 
other airport now owned or controlled 
by it, to conduct any aeronautical ac-
tivities, including, but not limited to, 
charter flights, pilot training, aircraft 
rental and sightseeing, aerial photog-
raphy, crop dusting, aerial advertising 
and surveying, air carrier operations, 
aircraft sales and services, sale of avia-
tion petroleum products whether or 
not conducted in conjunction with 
other aeronautical activity, repair and 
maintenance of aircraft, sale of air-
craft parts, and any other activities 
which because of their direct relation-
ship to the operation of aircraft can be 
regarded as an aeronautical activity; 

(ii) Agrees that it will terminate any 
existing exclusive right to engage in 
the sale of gasoline or oil, or both, 
granted before 17 July 1962 at such an 
airport, at the earliest renewal, can-
cellation, or expiration date applicable 
to the agreement that established the 
exclusive right; and 

(iii) Agrees that it will terminate 
forthwith any other exclusive right to 
conduct any aeronautical activity now 
existing at such an airport. 

(7) That any later transfer of the 
property interest conveyed will be sub-
ject to the covenants and conditions in 
the instrument of conveyance. 
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(8) That, if the covenant to develop 
the property interest (or any part 
thereof) for airport purposes within one 
year after the date of this conveyance 
is breached, or if the property interest 
(or any part thereof) is not used in a 
manner consistent with the terms of 
the conveyance, the Administrator 
may give notice to the grantee requir-
ing him to take specified action to-
wards development within a fixed pe-
riod. These notices may be issued re-
peatedly, and outstanding notices may 
be amended or supplemented. Upon ex-
piration of a period so fixed without 
completion by the grantee of the re-
quired action, the Administrator may, 
on behalf of the United States, enter, 
and take title to, the property interest 
conveyed or the particular part of the 
interest to which the breach relates. 

(9) That, if any covenant or condition 
in the instrument of conveyance, other 
than the covenant contained in para-
graph (c)(7) of this section, is breached, 
the Administrator may, on behalf of 
the United States, immediately enter, 
and take title to, the property interest 
conveyed or, in his discretion, that 
part of that interest to which the 
breach relates. 

(10) That a determination by the Ad-
ministrator that one of the foregoing 
covenants has been breached is conclu-
sive of the facts; and that, if the right 
of entry and possession of title stipu-
lated in the foregoing covenants is ex-
ercised, the grantee will, upon demand 
of the Administrator, take any action 
(including prosecution of suit or exe-
cuting of instruments) that may be 
necessary to evidence transfer to the 
United States of title to the property 
interest conveyed, or, in the Adminis-
trator’s discretion, to that part of that 
interest to which the breach relates. 

(d) Procedure for conveyance. Upon re-
ceipt of a deed from the District Engi-
neer, DAEN-REM will submit the deed 
to the appropriate Secretary for execu-
tion, and to the Assistant Attorney 
General, Land and Natural Resources 
Division, for approval, before returning 
it to the District Engineer for delivery 
to the grantee. 

(1) The deed assembly submitted will 
contain, in triplicate: 

(i) The request from the Adminis-
trator of FAA to the Secretary of the 
military department concerned; 

(ii) The reply from the Secretary in-
volved to the Administrator, making 
the property available; 

(iii) The resolution by the appro-
priate governing body of the public 
agency sponsoring the project in ques-
tion indicating authorization for acqui-
sition by such agency and its concur-
rence with the terms and conditions of 
the conveyance. 

(2) Transmittal correspondence shall 
also set forth: 

(i) The type and condition of the 
property, including improvements ac-
quired therewith or constructed since 
acquisition; 

(ii) Whether there has been any 
change in the nature, quantity, etc., of 
the property requested by the agency 
from the date of its original request to 
the present. If so, details should be fur-
nished together with an appropriate 
amendatory resolution (in triplicate) 
by the governing body of the spon-
soring agency; 

(iii) Expenses of transfer. In view of 
the provision in the Act that the con-
veyance will be made without any ex-
pense to the United States, if land sur-
veys are required the transferee agency 
will be required to pay cost of making 
such surveys. 

§ 644.424 Development of public port 
or industrial facilities. 

(a) Authority. Section 108 of Pub. L. 
86–645 approved 14 July 1960 (33 U.S.C. 
578) authorizes the Secretary of the 
Army, after certain determinations are 
made, to convey land which is a part of 
a water resource development project 
to a state, political subdivision thereof, 
port district, port authority, or other 
body created by the State or through a 
compact between two or more States 
for the purpose of developing or en-
couraging the development of public 
port or industrial facilities. 

(b) Limitation. Only lands within a 
navigation project will be made avail-
able for conveyance for these purposes. 

(c) Delegations, rules, and regulations. 
Pursuant to rules and regulations pub-
lished in the FEDERAL REGISTER 11 
March 1961 (26 FR 2117–2118; 33 CFR 
211.141 through 211.147), 
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