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(x) Flagrant or repeated violations of 
the Uniform Rules of Practice Before 
Navy-Marine Corps Courts-Martial as 
outlined in appendix A–1-p(1) of the 
Manual of the Judge Advocate General. 

(xi) Flagrant or repeated violations 
of the provisions of section 0134 of this 
Manual of the Judge Advocate General 
dealing with the Release of Information 
Pertaining to Accused Persons; Spectators 
at Judicial Sessions. 

(xii) Failure to meet the rules set 
forth in the ABA Code of Professional 
Responsibility and the ABA Standards 
on Fair Trial and Free Press and The 
Prosecution Function and the Defense 
Function. In view of the unique mission 
and personal requirements of the mili-
tary, many of the rules and principles 
of the ABA Code or Standards are not 
applicable to the military lawyer. Ac-
cordingly, the rules are to be used as a 
guide only, and a failure to comply 
with the specific wording of a rule is 
not to be construed as a violation of 
the rule where common sense would in-
dicate to a reasonable person that 
there is a distinction between the civil-
ian context, which the codes were 
drafted to embrace, and the unique 
concerns of the military setting, where 
the codes serve as a general guide. 

[50 FR 23801, June 6, 1985] 

§ 719.143 Petition for new trial under 
10 U.S.C. 873. 

(a) Statutory provisions. 10 U.S.C. 873, 
provides, ‘‘At any time within 2 years 
after approval by the convening au-
thority of a court-martial sentence, 
the accused may petition the Judge 
Advocate General for a new trial on the 
grounds of newly discovered evidence 
or fraud on the court. If the accused’s 
case is pending before a Court of Mili-
tary Review or before the Court of 
Military Appeals, that Judge Advocate 
General shall refer the petition to the 
appropriate court for action. Otherwise 
the Judge Advocate General shall act 
upon the petition.’’ 

(b) Submission procedures: At any time 
within 2 years after approval by the 
convening authority of a court-martial 
sentence, the accused may petition the 
Judge Advocate General for a new trial 
on the ground of newly discovered evi-
dence or fraud on the court-martial. 
The petition for new trial may be sub-

mitted by the accused personally, or by 
accused’s counsel, regardless of wheth-
er the accused has been separated from 
the service. A petition may not be sub-
mitted after the death of the accused. 

(c) Contents of petitions: The form and 
contents of petitions for new trial are 
specified in MCM, 1984, R.C.M. 1210(c). 
The petition for a new trial shall be 
written and shall be signed under oath 
or affirmation by the accused, by a per-
son possessing the power of attorney of 
the accused for that purpose, or by a 
person with the authorization of an ap-
propriate court to sign the petition as 
the representative of the accused. The 
petition shall contain the following in-
formation, or an explanation why such 
matters are not included: 

(1) The name, service number, and 
current address of the accused; 

(2) The date and location of the trial; 
(3) The type of court-martial and the 

title or position of the convening au-
thority; 

(4) The request for the new trial; 
(5) The sentence or a description 

thereof as approved or affirmed, with 
any later reduction thereof by clem-
ency or otherwise, 

(6) A brief description of any finding 
or sentence believed to be unjust; 

(7) A full statement of the newly dis-
covered evidence or fraud on the court- 
martial which is relied upon for the 
remedy sought; 

(8) Affidavits pertinent to the mat-
ters in subsection (6)i; and 

(9) Affidavit of each person whom the 
accused expects to present as a witness 
in the event of a new trial. Each affi-
davit should set forth briefly the rel-
evant facts within the personal knowl-
edge of the witness. 

(d) Who may act on petition. If the 
accused’s case is pending before a 
Court of Military Review or the Court 
of Military Appeals, the Judge Advo-
cate General shall refer the petition to 
the appropriate court for action. Other-
wise, the Judge Advocate shall act on 
the petition. 

(e) Ground for new trial. A new trial 
may be granted only on grounds of 
newly discovered evidence or fraud on 
the court-martial. 

(1) A new trial shall not be granted 
on the grounds of newly discovered evi-
dence unless the petition shows that; 
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(i) The evidence was discovered after 
the trial, 

(ii) The evidence is not such that it 
would have been discovered by the peti-
tioner at the time of trial in the exer-
cise of due diligence; and 

(iii) The newly discovered evidence, if 
considered by a court-martial in the 
light of all other pertinent evidence, 
would probably produce a substantially 
more favorable result for the accused. 

(2) No fraud on the court-martial 
warrants a new trial unless it had a 
substantial contributing effect on a 
finding of guilty or the sentence ad-
judged. 

(f) Action on the petition. (1) The au-
thority considering the petition may 
cause such additional investigation to 
be made and such additional informa-
tion to be secured as that authority be-
lieves appropriate. Upon written re-
quest, and in his discretion, the au-
thority considering the petition may 
permit oral argument on the matter. 

(2) When a petition is considered by 
the Judge Advocate General, any hear-
ing may be before the Judge Advocate 
General or before an officer or officers 
designated by the Judge Advocate Gen-
eral. 

(3) If the Judge Advocate General be-
lieves meritorious grounds for relief 
under Article 74, Uniform Code of Mili-
tary Justice have been established but 
that a new trial is not appropriate, the 
Judge Advocate General may act under 
article 74, Uniform Code of Military 
Justice, if authorized, or transmit the 
petition and related papers to the Sec-
retary concerned with a recommenda-
tion. 

(4) The Judge Advocate may also, in 
cases which have been finally reviewed 
but have not been reviewed by a Court 
of Military Review, act under article 
69, Uniform Code of Military Justice. 

[50 FR 23803, June 6, 1985] 

§ 719.144 Application for relief under 
10 U.S.C. 869, in cases which have 
been finally reviewed. 

(a) Statutory provisions. 10 U.S.C. 869 
provides in pertinent part, ‘‘The find-
ings or sentence, or both, in a court- 
martial case not reviewed under sub-
section (a) or under section 866 of this 
title (article 66) may be modified or set 
aside, in whole or in part, by the Judge 

Advocate General on the ground of 
newly discovered evidence, fraud on the 
court, lack of jurisdiction over the ac-
cused or the offense, error prejudicial 
to the substantial rights of the ac-
cused, or the appropriateness of the 
sentence. If such a case is considered 
upon application of the accused, the 
application must be filed in the Office 
of the Judge Advocate General by the 
accused on or before the last day of the 
two-year period beginning on the date 
the sentence is approved under section 
860(c) of this title (article 60(c)), unless 
the accused establishes good cause for 
failure to file within that time.’’ 

(b) Time limitations. In order to be 
considered by the Judge Advocate Gen-
eral, an application for relief must be 
placed in military channels if the ap-
plicant is on active duty, or be depos-
ited in the mail if the applicant is no 
longer on active duty, on or before the 
last day of the two-year period begin-
ning on the date the sentence is ap-
proved by the convening authority. An 
application not filed in compliance 
with these time limits may be consid-
ered if the Judge Advocate General de-
termines, in his or her sole discretion, 
that ‘‘good cause’’ for failure to file 
within the time limits has been estab-
lished by the applicant. 

(c) Submission procedures. Applica-
tions for relief may be submitted to the 
Judge Advocate General by letter. If 
the accused is on active duty, the ap-
plication shall be submitted via the ap-
plicant’s commanding officer, and the 
command that convened the court, and 
the command that reviewed the case 
under 10 U.S.C. 864(a) or (b). If the 
original record of trail is held by the 
command that reviewed the case under 
10 U.S.C. 864(a) or (b), it shall be for-
warded as an enclosure to the endorse-
ment. If the original record of trial has 
been filed in the National Personnel 
Records Center, the endorsement will 
include all necessary retrieval data 
(accession number, box number, and 
shelf location) obtained from the re-
ceipt returned from the National Per-
sonnel Records Center to the sending 
activity. This endorsement shall also 
include information and specific com-
ment on the grounds for relief asserted 
in the application, and an opinion on 
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