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(b) Waiver can be made when collec-
tion causes undue hardhsip to the in-
jured party. Ordinarily, factors such as 
the following should be considered: 

(1) Permanent disability or disfigure-
ment. 

(2) Decreased earning power. 
(3) Out of pocket losses. 
(4) Financial status of injured party. 
(5) Pension rights. 
(6) Other government benefits to the 

injured party. 
(7) An offer of settlement from a 

third party which includes virtually all 
the thirty party’s assets, although the 
amount is considerably less than the 
calculation of the injured party’s dam-
ages. 

(c) A compromise can be made upon 
written request from the injured party 
or the injured party’s legal representa-
tive when liability is questionable, the 
injured party received excessive treat-
ment, or the litigation risks dictate, 
and either of the following occurs: 

(1) The injured party accepts less 
than the jury verdict expectancy. When 
this occurs, the Air Force should con-
sider settling its claim in a ratio simi-
lar to that which the total sttlement 
bears to the jury verdict expectancy. 

(2) The government’s claim is almost 
as large as, or is larger than, the assets 
available for settlement. 

§ 842.125 Reconsideration of a waiver 
for undue hardship. 

A settlement authority may recon-
sider its disapproval of a waiver or 
compromise, when either: 

(a) The injured party submits new 
evidence. 

(b) Errors exist in claim submission 
or settlement. 

Subpart O—Nonappropriated 
Fund Claims 

§ 842.126 Scope of this subpart. 
This subpart describes how to settle 

claims for and against the United 
States for property damage, personal 
injury, or death arising out of the oper-
ation of Nonappropriated Fund Instru-
mentalities (NAFIs). 

§ 842.127 Definitions. 
(a) Army and Air Force Exchange Serv-

ice (AAFES). The Army and Air Force 

Exchange Service is a joint command 
of the Army and Air Force, under the 
jurisdiction of the Chiefs of Staff of the 
Army and Air Force, which provides 
exchange and motion picture services 
to authorized patrons. 

(b) Morale, welfare, and recreation 
(MWR) activities. Air Force MWR ac-
tivities are activities operated directly 
or by contract which provide programs 
to promote morale and well-being of 
the Air Force’s military and civilian 
personnel and their dependents. They 
may be funded wholly with appro-
priated funds, primarily with non-
appropriated funds (NAF), or with a 
combination of appropriated funds and 
NAFs. 

(c) Nonappropriated funds. Non-
appropriated funds are funds generated 
by Department of Defense military and 
civilian personnel and their dependents 
and used to augment funds appro-
priated by the Congress to provide a 
comprehensive morale-building, wel-
fare, religious, educational, and rec-
reational program, designed to improve 
the well-being of military and civilian 
personnel and their dependents. 

(d) Nonappropriated funds instrumen-
tality. A nonappropriated fund instru-
mentality is a Federal government in-
strumentality established to generate 
and administer nonappropriated funds 
for programs and services contributing 
to the mental and physical well-being 
of personnel. 

§ 842.128 Delegations of authority. 
(a) Settlement authority: (1) Each indi-

vidual has the same delegated author-
ity to settle a claim for which NAFs 
may be liable as that specified for a 
similar type claim in each subpart of 
this part. The decision of the settle-
ment authority is binding upon the 
NAFI. 

(2) The Judge Advocate General, in 
addition, has delegated authority to 
settle subparts F, G, and J type claims 
in any amount without referral to the 
Secretary of the Air Force or the Gen-
eral Accounting Office. 

(3) The Chief, Deputy Chief, and 
Branch Chiefs, Claims and Tort Litiga-
tion Staff, in addition, have delegated 
authority to settle subparts F, G, and J 
type claims for $100,000 or less without 
referral to the Secretary of the Air 
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Force or the General Accounting Of-
fice. 

(b) Redelegation of authority. A settle-
ment authority may redelegate settle-
ment authority to a subordinate judge 
advocate or civilian attorney, in writ-
ing. 

(c) Appellate authority. Upon appeal, a 
settlement authority has the same au-
thority specified in § 842.128(a). The 
Judge Advocate General is the final ap-
pellate authority on subpart F type 
claims without right of further appeal 
to the Secretary of the Air Force. How-
ever, no appellate authority below The 
Judge Advocate General may deny an 
appeal of a claim it had previously de-
nied. 

(d) Authority to reduce, withdraw, and 
restore settlement authority. Any supe-
rior settlement authority may reduce, 
withdraw, or restore delegated author-
ity. 

(e) Settlement negotiations. A settle-
ment authority may settle a claim 
filed in any amount for a sum within 
its delegated authority. Send unsettled 
claims in excess of the delegated au-
thority to the level with settlement 
authority. Unsuccessful negotiations 
at one level do not bind higher author-
ity. 

§ 842.129 Settlement of claims against 
NAFIs. 

(a) This subpart does not establish 
legal theories for adjudication of 
claims. Refer to the appropriate sub-
part to decide whether a claim is pay-
able (e.g., subpart D for personnel 
claims; subpart K for tort claims), then 
use the rules in this subpart to decide 
the appropriate funds for payment of 
any approved claim. 

(b) Claims arising from property 
damage to or loss from vehicles or loss 
of personal items stored in base MWR 
facilities will be evaluated under the 
normal rules applied by the appro-
priate subpart of this part, and paid 
using the rules in those subparts. Ex-
amples include recreational vehicles 
stored in authorized lots and used cars 
parked in onbase sales lots. One excep-
tion to this rule is the exclusion of per-
sonal items stolen from onbase gym 
lockers (discussed below). 

(1) If a NAF fee has been charged in 
connection with the use of the storage 

location, a determination must be 
made on the nature of the fee charged. 
If the fee does no more than reimburse 
NAF costs in administering or main-
taining the storage location, subpart O 
of this part applies in addition to other 
appropriate subparts. If the fee is set to 
generate a profit for the NAFI involved 
or if it is collected in accordance with 
the terms of an agreement, express or 
implied, under which the NAFI rep-
resents that it will provide some degree 
of security or safeguarding of the prop-
erty, the claim will be paid with NAF 
funds. 

(2) Normally, theft of items from 
gym lockers will be paid out of appro-
priated funds providing there is affirm-
ative evidence of theft. Mysterious loss 
of property will not be paid and, in no 
case, will a claim be paid in excess of 
$250. 

§ 842.130 Payment of claims against 
NAFIs. 

Substantiated claims against NAFIs 
must not be paid solely from appro-
priated funds. Claims are sent for pay-
ment as set out in this subpart. Do not 
delay paying a claimant because doubt 
exists whether to use appropriated 
funds or NAFs. Pay the claim initially 
from appropriated funds and decide the 
correct funding source later. 

§ 842.131 Tort and tort type claims. 

(a) Claims within the scope of this sub-
part. Claims which are within the scope 
of this subpart are those arising out of 
the operation of an MWR activity and 
are caused by: 

(1) Civilian employees paid by a NAFI 
acting in the scope of their employ-
ment. 

(2) Military personnel or appro-
priated fund civilian employees per-
forming part-time duties for a NAFI 
for which a NAFI is paying. 

(3) Negligent operation or condition 
of premises for which a NAFI is respon-
sible. 

(4) Members or authorized users of 
NAFI property. Such claims are sub-
ject to this subpart if the individual is 
a member of an MWR membership as-
sociation or an authorized user of 
NAFI property and the use is in accord 
with applicable rules. 
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(b) Claims not within the scope of this 
subpart. Claims are not payable within 
the scope of this subpart if they arise 
out of the operation of an MWR activ-
ity supported by a NAFI and are caused 
by: 

(1) Military personnel or appro-
priated fund civilian employees per-
forming assigned Air Force duties, 
even though they benefit a NAFI. 

(2) Negligent operation or condition 
of premises for which a NAFI is not re-
sponsible. 

§ 842.132 Claims by NAFI employees. 
Claims made by NAFI employees 

should be settled within the guidelines 
of this paragraph. 

(a) Personal injury in performance of 
duty and workers’ compensation claims. 
Claims for injuries arising out of per-
formance of duty and workers’ com-
pensation claims are not within the 
scope of this subpart because the exclu-
sive remedy is one of the following. 

(1) Longshore and Harbor Workers’ 
Compensation Act. This Act applies to 
NAFI civilian employees in the United 
States, its territories and possessions, 
and US citizen and resident NAFI civil-
ian employees abroad. 

(2) Local benefits for foreign national 
employees abroad. 

(3) Military benefits because the in-
jury is incident to service for offduty 
military personnel. 

(b) Property loss or damage incident to 
NAFI employment. Claims for loss or 
damage to property incident to NAFI 
employment are settled under subpart 
D. Where appropriate, liability is com-
puted, and initial demand is made upon 
the carrier, warehouse, or insurer, di-
recting them to send further cor-
respondence to the NAFI paying the 
claim. 

§ 842.133 Claims by customers, mem-
bers, participants, or authorized 
users. 

(a) Customer complaints. Do not auto-
matically adjudicate customer com-
plaint claims until a determination is 
made that a valid claim exists. Com-
plaints and personal property losses 
suffered by customers of MWR sales or 
service operations are normally not 
within the scope of this subpart. Cus-
tomer complaints may not be claims at 

all. They may be no more than expres-
sions of customer dissatisfactions. The 
activity manager is responsible for ad-
judicating and satisfying or otherwise 
disposing of a customer’s complaint ac-
cording to applicable NAFI regula-
tions. Where possible, the activity 
manager resolves them by reimburse-
ment, repair, or replacement in kind. 
However, if a complaint involving a 
claim cannot be satisfactorily settled 
under those procedures or includes a 
demand for consequential damage 
(such as for personal injury or property 
damage to other than the article pur-
chased or serviced), process it as a tort 
claim. 

(b) Claims generated by concessionaires. 
Most concessionaires must have com-
mercial insurance. Any unresolved 
claims or complaints against conces-
sionaires or their insurers are sent to 
the appropriate contracting officers. 

§ 842.134 Claims in favor of NAFIs. 
(a) Tort claims. Use the procedures set 

forth in subpart J or L, as appropriate. 
(b) Contract claims. See AFR 176–9 or 

AFR 147–14, as appropriate. 
(c) Claims involving dishonored checks 

and debts to NAFIs. See AFR 176–2 and 
176–10 or AFR 147–14, as appropriate. 

(d) Third Party Workers’ Compensation 
Claims. NAF employees are provided 
workers’ compensation benefits under 
the Longshore and Harbor Workers’ 
Compensation Act (LHWCA) (33 U.S.C. 
901, et seq.) as extended by the Non-
appropriated Fund Instrumentalities 
Act (5 U.S.C. 8171–8173). For injuries 
suffered by NAFI employees in the 
course and scope of their employment 
where third parties are responsible for 
the injuries, the employing NAFIs are 
entitled to recover from the respon-
sible third parties for the compensa-
tion and medical benefits paid to the 
injured employees (33 U.S.C. 933). Third 
party claims are pursued on behalf of 
employing NAFIs by the servicing staff 
judge advocate. A NAFI also has the 
right of offset against an employee’s 
pay amounts recovered directly by the 
employee from third parties as pro-
vided in the LHWCA. 

§ 842.135 Advance payments. 
The procedures set out in subpart Q 

should be used for advance payments. 
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Do not delay paying a claimant be-
cause doubt exists whether to use ap-
propriated funds or NAFIs. Pay the 
claim initially from appropriated claim 
funds and decide the correct funding 
source later. 

§ 842.136 Claim payments and depos-
its. 

Unless otherwise specified in this 
subpart, claims for payment (in two 
copies), collected funds for deposit, and 
international agreement bills for reim-
bursement should be sent as follows: 

(a) AAFES: (1) Claims payable for 
more than $2500: HQ AAFES, Comp-
troller, Insurance Branch, P.O. Box 
660202, Dallas, TX 75266–0202. 

(2) Claims payable for $2500 or less: 
AAFES Operations Center (OSC-AC), 
2727 LBJ Highway, Dallas TX 75266– 
0320. 

(b) Civilian base restaurants and civil-
ian welfare NAFIs: (1) For more than 
$100: Army and Air Force Civilian Wel-
fare Fund, Washington, DC 20310. 

(2) For $100 or less: The local NAFI 
giving rise to the claim. 

(c) All other NAFIs: (1) For more than 
$50: HQ AFMPC/DPMSCI, Randolph 
AFB TX 78150–6001. 

(2) For $50 or less: The local NAFI 
giving rise to the claim. 

(d) International agreement claims, all 
NAFIs. When a receiving state pays a 
claim under an international agree-
ment, the NAFI involved, upon receipt 
of an extract copy of the itemized bill, 
will forward payment of its pro rata 
share to the sending State office. 

[55 FR 2809, Jan. 29, 1990, as amended at 56 
FR 1574, Jan. 16, 1991] 

Subpart P—Civil Air Patrol Claims 
(5 U.S.C. 8101(1)(B), 8102(a), 
8116(c), 8141; 10 U.S.C. 9441, 
9442; 36 U.S.C. 201–208) 

§ 842.137 Scope of this subpart. 

This subpart explains how to process 
certain administrative claims: 

(a) Against the United States for 
property damage, personal injury, or 
death, arising out of Air Force non-
combat missions performed by the 
Civil Air Patrol (CAP), as well as cer-
tain other Air Force authorized mis-

sions performed by the CAP in support 
of the Federal government. 

(b) In favor of the United States for 
damage to US Government property 
caused by CAP members or third par-
ties. 

§ 842.138 Definitions. 
(a) Civil Air Patrol (CAP). A federally 

chartered, non-profit corporation 
which was designated by Congress in 
1948 as a volunteer civilian auxiliary of 
the Air Force. 

(b) Air Force noncombat mission. Al-
though not defined in any statute, an 
Air Force noncombat mission is any 
mission for which the Air Force is 
tasked, by statute, regulation, or high-
er authority, which does not involve 
actual combat, combat operations or 
combat training. The Air Force, in lieu 
of using Air Force resources, can use 
the services of the Civil Air Patrol to 
fulfill these type missions. When per-
forming an Air Force noncombat mis-
sion, the Civil Air Patrol is deemed to 
be an instrumentality of the United 
States. In order for a mission to be a 
noncombat mission of the Air Force 
under this part, it must either: 

(1) Have a special Air Force mission 
order assigned, and, the Air Force must 
exercise operational control over the 
mission. 

(2) Involve a peacetime mission the 
Air Force is tasked to perform by high-
er authority which requires the ex-
penditure of Air Force resources to ac-
complish, and the Air Force specifi-
cally approves the mission as a non-
combat mission, and assigns the mis-
sion to the Civil Air Patrol to perform. 

(c) CAP members. CAP members are 
private citizens who volunteer their 
time, services, and resources to accom-
plish CAP objectives and purposes. The 
two primary categories of members 
are: 

(1) Cadets. Youths, 13 years (or having 
satisfactorily completed the sixth 
grade) through 17 years of age, who 
meet such prerequisites as the CAP 
corporation may establish from time to 
time. Cadet status may be retained 
until age 21. 

(2) Seniors. Adults, 18 years of age or 
older (there is no maximum age), who 
meet such prerequisites as the CAP 
corporation may establish from time to 
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