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(a) The potential claimant could file 
a valid claim for property damage or 
personal injury under the Military 
Claims, Foreign Claims, or National 
Guard Claims Acts. 

(b) The potential claimant has an im-
mediate need amounting to a hardship 
for food, shelter, medical or burial ex-
penses, or other necessities. In the case 
of a commercial enterprise, severe fi-
nancial loss or backruptcy will result if 
the Air Force does not make an ad-
vance payment. 

(c) Other resources for such needs are 
not reasonably available. 

(d) The potential claim equals or ex-
ceeds the amount of the advance pay-
ment. 

(e) The recipient signs as advance 
payment agreement. 

§ 842.148 When not authorized. 
Do not make an advance payment if 

the claim is payable under the: 
(a) Federal Tort Claims Act. 
(b) International Agreement Claims 

Act. 
(c) Military Personnel and Civilian 

Employees’ Claims Act. (Separate reg-
ulations issued under the Act provide 
for partial payments.) 

§ 842.149 Separate advance payment 
claims. 

Every person suffering injury or 
property loss may submit a separate 
request for an advance payment. For 
example, where the Air Force destroys 
a house containing a family of four, 
each family member may submit a sep-
arate request for and receive an ad-
vance payment of $100,000 or less. 

§ 842.150 Liability for repayment. 
The claimant is liable for repayment. 

Deduct the advance payment from any 
award or judgment given to a claimant. 
Reimbursement from the claimant will 
be sought if the claimant does not file 
a claim or lawsuit. 

PART 845—COUNSEL FEES AND 
OTHER EXPENSES IN FOREIGN 
TRIBUNALS 

Sec. 
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AUTHORITY: Sec. 8012, 70A Stat. 488, sec. 
1037, 72 Stat. 1445; 10 U.S.C. 8012, 1037. 

SOURCE: 44 FR 75633, Dec. 21, 1979, unless 
otherwise noted. 

NOTE: This part is derived from chapter 2 
of Air Force Regulation 110–12, December 1, 
1978. 

Part 806 of this chapter states the basic 
policies and instructions governing the dis-
closure of records and tells members of the 
public what they must do to inspect or ob-
tain copies of the material referenced herein. 

§ 845.1 Purpose. 

This part establishes criteria and as-
signs responsibility for the provision of 
counsel, for the provision of bail, and 
for the payment of court costs and 
other necessary and reasonable ex-
penses incident to representation in 
civil and criminal proceedings, includ-
ing appellate proceedings, before for-
eign courts and foreign administrative 
agencies, which involve members of the 
Armed Forces, civilian personnel and 
dependents. Payment of fines is not au-
thorized hereunder. 

§ 845.2 Statutory authority. 

10 U.S.C. 1037 provides authority for 
employment of counsel, and payment 
of counsel fees, court costs, bail, and 
other expenses incident to representa-
tion of persons subject to the Uniform 
Code of Military Justice before foreign 
tribunals. For personnel not subject to 
the Uniform Code of Military Justice, 
funds for similar expenses may be 
made available in cases of exceptional 
interest to the service concerned, upon 
prior application through the Judge 
Advocate General of the service con-
cerned, to the appropriate service sec-
retary. 
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§ 845.3 Responsibility. 

(a) Requests for provision of counsel, 
provision of bail, or payment of ex-
penses will ordinarily be made by the 
defendant or accused through appro-
priate channels to the officer exer-
cising general court-martial jurisdic-
tion over him. This officer shall deter-
mine whether the request meets the 
criteria prescribed herein and, based 
upon such determination, shall take 
final action approving or disapproving 
the request. Within their geographical 
areas of responsibility, major com-
mands in the interest of obtaining 
prompt and effective legal service may 
appoint as approval authority, instead 
of the officer exercising general court- 
martial jurisdiction, any subordinate 
officer having responsibility in a par-
ticular country for personnel subject to 
foreign criminal jurisdiction. 

(b) Notwithstanding the criteria pre-
scribed below, an officer exercising ap-
proved authority may, in his discre-
tion, deny a request for the provision 
of counsel, provision of bail or payment 
of expenses, where the otherwise eligi-
ble requestor is in an absent without 
leave or deserter status at the time of 
the request, or otherwise is not then 
subject to United States military con-
trol, and there is no reasonable basis 
for the belief that the requestor will re-
turn to United States military control 
at the conclusion of the proceedings of 
service of an adjudged sentence, if any. 

§ 845.4 Criteria for the provision of 
counsel and payment of expenses in 
criminal cases. 

Requests for the provision of counsel 
and payment of expenses in criminal 
cases may be approved in pretrial, 
trial, appellate and posttrial pro-
ceedings in any one of the following 
criminal cases: 

(a) Where the act complained of oc-
curred in the performance of official 
duty; or 

(b) Where the sentence which is nor-
mally imposed includes confinement, 
whether or not such sentence is sus-
pended; or 

(c) Where capital punishment might 
be imposed; or 

(d) Where an appeal is made from any 
proceeding in which there appears to 

have been a denial of the substantial 
rights of the accused; or 

(e) Where conviction of the offense 
alleged could later form the basis for 
administrative discharge proceedings 
for misconduct as a result of civil court 
disposition; or 

(f) Where the case, although not 
within the criteria established in para-
graphs (a), (b), (c), (d), or (e) of this sec-
tion, is considered to have significant 
impact upon the relations of US forces 
with the host country or is considered 
to involve any other particular US in-
terest. 

§ 845.5 Provision of bail in criminal 
cases. 

Funds for the posting of bail or bond 
to secure the release of personnel from 
confinement by foreign authorities be-
fore, during, or after trial may be fur-
nished in all criminal cases. Safeguards 
should be imposed to assure that at the 
conclusion of the proceedings or on the 
appearance of the defendant in court, 
the bail or bond will be refunded to the 
military authorities. Bail will be pro-
vided only to guarantee the presence of 
the defendant and will not be provided 
to guarantee the payment of fines or 
civil damages. Local US military au-
thorities are expected to provide bail, 
in any case, only after other reasonable 
efforts have been made to secure re-
lease of pretrial custody to the US. 

§ 845.6 Criteria for the provision of 
counsel and payment of expenses in 
civil cases. 

Requests for provision of counsel and 
payment of expenses in civil cases may 
be granted in trial and appellate pro-
ceedings in either of the following civil 
cases: 

(a) Where the act complained of oc-
curred in the performance of official 
duty; or 

(b) Where the case is considered to 
have a significant impact upon the re-
lations of US forces with the host 
country or is considered to involve any 
other particular US interest. No funds 
shall be provided under this part in 
cases where the United States of Amer-
ica is in legal effect the defendant, 
without prior authorization of the 
Judge Advocate General. 
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§ 845.7 Procedures for hiring counsel 
and obligating funds. 

(a) The selection of individual trial 
or appellate counsel will be made by 
the defendant. Such counsel shall rep-
resent the individual defendant and not 
the US Government. Selection shall be 
made from approved lists of attorneys 
who are qualified, competent and expe-
rienced in trial practice, and admitted 
for full practice, on their own account, 
before the courts of the foreign country 
involved. Normally, these lists will be 
coordinated with the local court or bar 
association, if any, and the appropriate 
US Diplomatic or Consular Mission and 
should include only those attorneys 
who are known or reputed, to comply 
with local attorney fee schedules or 
guides approved or suggested by local 
bar associations and should not exceed 
amounts paid under similar cir-
cumstances by nationals of the country 
where the trial is held. No fee may in-
clude any amount in payment for serv-
ices other than those incident to rep-
resentation before judicial and admin-
istrative agencies of the foreign coun-
try in the particular case for which the 
contract is made, and in no event may 
any contract include fees for represen-
tation in habeas corpus or related pro-
ceedings before tribunals of the United 
States. When appropriate and reason-
able in the case, the payment of ex-
penses, in addition to counsel fees, may 
include court costs, bail costs, charges 
for obtaining copies of records, print-
ing and filing fees, interpreter fees, 
witness fees, and other necessary and 
reasonable expenses. Expenses will not 
include the payment of fines or civil 
damages, directly or indirectly. 

(b) Whenever possible, the officer re-
sponsible under § 845.3 (or his designee), 
acting on behalf of the United States of 
America, shall enter into a written 
contract with the selected counsel. The 
contract will cover counsel fees, and, 
when appropriate, may cover other 
costs arising in defense of the case only 
in the court of first instance and will 
not include fees for representation on 
appeal. If the case is appealed to higher 
tribunals, supplemental agreements 
shall be executed for each appeal. A 
copy of the contractual agreement 
shall serve as the obligating document. 

(c) If, for example, because of un-
usual circumstances or local customs, 
it is not practicable to enter into a 
written contract as in paragraph (b) of 
this section, action will be taken to 
record the agreement reached between 
the officer responsible under § 845.3 (or 
his designee) and the selected counsel. 
This requirement may be met by a let-
ter of commission or letter of under-
standing, executed between the officer 
responsible under § 845.3 (or his des-
ignee) and the selected counsel, or by a 
written request for legal services ex-
pressly or impliedly accepted by the se-
lected counsel. Any such document 
shall contain, if possible, an agreed es-
timate of counsel fees and reasonable 
expenses and a statement that both 
fees and expenses will conform to those 
paid by local nationals under similar 
circumstances and will not exceed 
local fee schedules, if any. If this docu-
ment does not include an agreed esti-
mate of counsel fees and other reason-
able expenses, an estimate will be pro-
vided by the contracting officer. A 
copy of the document, together with 
the estimate, will be furnished the ac-
counting component and will serve as 
the commitment document for the res-
ervation of funds. 

(d) The provision of counsel and pay-
ment of expenses under this part is not 
subject to the provisions of the Defense 
Acquisition Regulation (subchapter A, 
chapter I of this title). However, the 
contract clauses set forth in part 5, 
section VII, Defense Acquisition Regu-
lation, may be used as a guide in con-
tracting. 

(e) Because of the desirability of 
timely procedural action, it is sug-
gested that there be designated, from 
among the judge advocates on the 
staffs of officers responsible under 
§ 845.3, contracting officers with con-
tracting authority limited to agree-
ments described in this section. The ef-
fect of this designation would be to 
combine within one office the duties of 
contracting officer and judge advocate. 

(f) Nothing in this part shall be con-
strued as prohibiting the selection of 
qualified local counsel employed by the 
United States Government, if the serv-
iceman freely selects such counsel. 
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§ 845.8 Payment of counsel fees and 
other expenses. 

Payment of bills submitted by the se-
lected counsel and other costs shall be 
made in accordance with the general 
provision of AFM 177–102 (Commercial 
Transactions at Base Level), relating 
to payment of contractual obligations 
and pertinent disbursing regulations. 
All payments under these procedures 
will be in local currency. Acceptance of 
services procured under these proce-
dures shall be certified to by the officer 
responsible under § 845.3 (or his des-
ignee). Payments of bail may be made 
when authorized by such officers. Such 
authorization shall be in the form of a 
directing letter or message citing 10 
U.S.C. 1037. 

§ 845.9 Appropriated funds chargeable. 
Authorized expenses incurred inci-

dent to implementation of the policies 
set forth in this part, including trans-
portation and per diem expenses of 
trial observers, interpreters, and local 
counsel employees, shall be paid from 
appropriated funds of the service to 
which the defendant belongs. Payments 
shall be made from the appropriation 
current at time of payment, unless ob-
ligations for authorized costs have pre-
viously been established. Refunds shall 
be processed as appropriation refund. 
Such funds are chargeable to the base 

for operation and maintenance pur-
poses (O&M or R&D, as applicable). 

§ 845.10 Reimbursement. 
No reimbursement will ordinarily be 

required from individuals with respect 
to payments made in their behalf under 
this part. However, prior to the posting 
of bail on behalf of a defendant, a 
signed agreement shall be secured from 
him wherein he agrees to remit the 
amount of such bail or permit the ap-
plication of so much of his pay as may 
be necessary to reimburse the Govern-
ment in the event that he willfully 
causes forfeiture of bail. In the event of 
such forfeiture, bail provided under 
this part shall be recovered from the 
defendant in accordance with that 
agreement. The agreement should in-
clude a statement that it does not prej-
udice the defendant’s right to appeal to 
the Comptroller General of the United 
States and the courts after such pay-
ment or deduction has been made, if he 
considers the amount erroneous. 

§ 845.11 Correspondence. 
Judge advocates who advise officers 

responsible under § 845.3 are authorized 
to correspond directly with each other 
and with the Judge Advocate General 
of the service concerned for advice 
with regard to payment of counsel fees 
and other expenses. 

SUBCHAPTER E—SECURITY [RESERVED] 

VerDate Mar<15>2010 10:28 Aug 17, 2011 Jkt 223129 PO 00000 Frm 00139 Fmt 8010 Sfmt 8010 Q:\32\32V6.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2014-08-19T12:01:05-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




