AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§53.3

of a Department of Defense or Depart-
ment of Homeland Security audit, in-
spection, investigation, or law enforce-
ment organization (e.g., the Coast
Guard Investigative Service); any per-
son or organization in the chain of
command; and any other person or or-
ganization designated pursuant to reg-
ulations or other established adminis-
trative procedures for such commu-
nications.

(b) Assigns responsibilities and dele-
gates authority for such protection and
prescribes operating procedures.

[66 FR 13405, Apr. 2, 1991, as amended by
USCG-2009-0239, 75 FR 79959, Dec. 21, 2010]

§53.3 Applicability.

This part applies to members of the
United States Coast Guard, the Board
for Correction of Military Records of
the Coast Guard, and the Department
of Homeland Security’s Office of the
Inspector General.

[66 FR 13405, Apr. 2, 1991, as amended by
USCG—-2003-14505, 68 FR 9535, Feb. 28, 2003]

§53.5 Definitions.

As used in this part, the following
terms shall have the meaning stated,
except as otherwise provided:

Board for Correction of Military
Records of the Coast Guard. The Depart-
ment of Homeland Security Board for
Correction of Military Records of the
Coast Guard (Board) is empowered
under 10 U.S.C. 1552 to make correc-
tions of Coast Guard military records.
The Board is part of the Office of the
General Counsel in the Office of the
Secretary of Homeland Security.

Chain of Command. The succession of
commanding officers from a superior to
a subordinate through which command
is exercised; and the succession of offi-
cers, enlisted members, or civilian per-
sonnel through whom administrative
control is exercised, including super-
vision and rating of performance.

Corrective Action. Any action deemed
necessary to make the complainant
whole, changes in agency regulations
or practices, and/or administrative or
disciplinary action against offending
personnel, or referral to the U.S. Attor-
ney General or courtmartial convening
authority of any evidence of criminal
violation.

33 CFR Ch. I (7-1-11 Edition)

Inspector General. The Inspector Gen-
eral in the Office of Inspector General
of the Department of Homeland Secu-
rity, or any other Inspector General, as
appointed under the Inspector General
Act of 1978.

Judge Advocate. A commissioned offi-
cer of the Coast Guard designated for
the special duty of law.

Member of the Coast Guard. Any past
or present Coast Guard uniformed per-
sonnel, officer or enlisted, regular or
reserve. This definition includes cadets
of the Coast Guard Academy.

Member of Congress. In addition to a
Representative or a Senator, the term
includes any Delegate or Resident
Commissioner to Congress.

Personnel Action. Any action taken
regarding a member of the Coast Guard
that adversely affects or has the poten-
tial to adversely affect the member’s
position or his or her career. Such ac-
tions include, but are not limited to, a
disciplinary or other corrective action;
a transfer or reassignment; a perform-
ance evaluation; or a decision con-
cerning a promotion, pay, benefits,
awards, or training.

Protected Communication. Any lawful
communication to a Member of Con-
gress or an Inspector General; or a
communication in which a member of
the Coast Guard communicates infor-
mation that the member reasonably
believes evidences a violation of law or
regulation (including sexual harass-
ment or discrimination), gross mis-
management, a gross waste of funds or
other resources, an abuse of authority,
or a substantial and specific danger to
public health or safety, when such
communication is made to any of the
following: A Member of Congress; an
Inspector General; a member of a De-
partment of Defense or Department of
Homeland Security audit, inspection,
investigation, or law enforcement orga-
nization (e.g., the Coast Guard Inves-
tigative Service); any person or organi-
zation in the chain of command; and
any other person or organization des-
ignated pursuant to regulations or
other established administrative proce-
dures to receive such communications.

Reprisal. Taking or threatening to
take an unfavorable personnel action,
or withholding or threatening to with-
hold a favorable personnel action,
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Coast Guard, DHS

against a member of the Coast Guard
for making or preparing to make a pro-
tected communication.

Secretary. The Secretary of Homeland
Security or his or her delegate.

[66 FR 13405, Apr. 2, 1991, as amended by
USCG-2003-14505, 68 FR 9535, Feb. 28, 2003;
USCG—-2009-0239, 75 FR 79959, Dec. 21, 2010]

§53.7 Requirements.

(a) No person within the Department
of Homeland Security may restrict a
member of the Coast Guard from law-
fully communicating with a Member of
Congress or an Inspector General.

(b) A member of the Coast Guard
shall be free from reprisal for making
or preparing to make a protected com-
munication.

(c) Any employee or member of the
Coast Guard who has the authority to
take, direct others to take, or rec-
ommend or approve any personnel ac-
tion shall not, under such authority,
take, withhold, threaten to take, or
threaten to withhold a personnel ac-
tion regarding any member of the
Coast Guard in reprisal for making or
preparing to make a protected commu-
nication.

[66 FR 13405, Apr. 2, 1991, as amended by
USCG-2003-14505, 68 FR 9535, Feb. 28, 2003;
USCG-2009-0239, 75 FR 79959, Dec. 21, 2010]

§53.9 Responsibilities.

(a) The Inspector General, Depart-
ment of Homeland Security shall:

(1) Expeditiously determine whether
there is sufficient evidence to warrant
an investigation of an allegation that a
personnel action has been taken, with-
held, or threatened in reprisal for mak-
ing or preparing to make a protected
communication. No investigation is re-
quired when such allegation is sub-
mitted more than 60 days after the
Coast Guard member became aware of
the personnel action that is the subject
of the allegation.

(2) If such investigation is warranted,
initiate a separate investigation of the
information the Coast Guard member
reasonably believes evidences wrong-
doing if a prior investigation has not
already been initiated, or if the prior
investigation was biased or inadequate.

(3) Complete the investigation of the
allegation of reprisal and issue a report
not later than 180 days after receipt of

§53.9

the allegation, which shall include a
thorough review of the facts and cir-
cumstances relevant to the allegation,
the relevant documents acquired dur-
ing the investigation, and summaries
of interviews conducted. The Inspector
General may forward a recommenda-
tion as to the disposition of the com-
plaint.

(4) Submit a copy of the investiga-
tion report to the Secretary of the De-
partment of Homeland Security and to
the Coast Guard member making the
allegation not later than 30 days after
the completion of the investigation. In
the copy of the report transmitted to
the member, the Inspector General
shall ensure the maximum disclosure
of information possible, with the ex-
ception of information that is not re-
quired to be disclosed under 5 U.S.C.
552. However, the copy transmitted to
the member need not contain sum-
maries of interviews conducted, nor
any document acquired, during the
course of the investigation. Such items
shall be transmitted to the member, if
the member requests the items, with
the copy of the report or after the
transmittal to the member of the copy
of the report, regardless of whether the
request for those items is made before
or after the copy of the report is trans-
mitted to the member.

(5) If a determination is made that
the report cannot be issued within 180
days of receipt of the allegation, notify
the Secretary and the Coast Guard
member making the allegation of the
reasons why the report will not be sub-
mitted within that time, and state
when the report will be submitted.

(6) At the request of the Board, sub-
mit a copy of the investigative report
to the Board.

(b) The Board shall, in accordance
with its regulations (33 CFR part 52):

(1) Consider under 10 U.S.C. 15562 and
33 CFR part 52 an application for the
correction of records made by a Coast
Guard member who has filed a timely
complaint with the Inspector General
alleging that a personnel action was
taken in reprisal for making or pre-
paring to make a protected commu-
nication. This may include oral argu-
ment, examining and cross-examining
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