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may be extended or deposits made
without approval of the Secretary of
the Army. Effective May 27, 1970, per-
mits for work shoreward of those lines
must be obtained in accordance with
section 10 and, if applicable, section 404
of the Clean Water Act (see §320.4(0) of
this part).

(d) Section 13 of the Rivers and Har-
bors Act approved March 3, 1899, (33
U.S.C. 407), provides that the Secretary
of the Army, whenever the Chief of En-
gineers determines that anchorage and
navigation will not be injured thereby,
may permit the discharge of refuse into
navigable waters. In the absence of a
permit, such discharge of refuse is pro-
hibited. While the prohibition of this
section, known as the Refuse Act, is
still in effect, the permit authority of
the Secretary of the Army has been su-
perseded by the permit authority pro-
vided the Administrator, Environ-
mental Protection Agency (EPA), and
the states under sections 402 and 405 of
the Clean Water Act, (33 U.S.C. 1342
and 1345). (See 40 CFR parts 124 and
125.)

(e) Section 14 of the Rivers and Har-
bors Act approved March 3, 1899, (33
U.S.C. 408), provides that the Secretary
of the Army, on the recommendation of
the Chief of Engineers, may grant per-
mission for the temporary occupation
or use of any sea wall, bulkhead, jetty,
dike, levee, wharf, pier, or other work
built by the United States. This per-
mission will be granted by an appro-
priate real estate instrument in ac-
cordance with existing real estate reg-
ulations.

(f) Section 404 of the Clean Water Act
(33 U.S.C. 1344) (hereinafter referred to
as section 404) authorizes the Secretary
of the Army, acting through the Chief
of Engineers, to issue permits, after no-
tice and opportunity for public hear-
ing, for the discharge of dredged or fill
material into the waters of the United
States at specified disposal sites. (See
33 CFR part 323.) The selection and use
of disposal sites will be in accordance
with guidelines developed by the Ad-
ministrator of EPA in conjunction
with the Secretary of the Army and
published in 40 CFR part 230. If these
guidelines prohibit the selection or use
of a disposal site, the Chief of Engi-
neers shall consider the economic im-
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pact on navigation and anchorage of
such a prohibition in reaching his deci-
sion. Furthermore, the Administrator
can deny, prohibit, restrict or with-
draw the use of any defined area as a
disposal site whenever he determines,
after notice and opportunity for public
hearing and after consultation with the
Secretary of the Army, that the dis-
charge of such materials into such
areas will have an unacceptable ad-
verse effect on municipal water sup-
plies, shellfish beds and fishery areas,
wildlife, or recreational areas. (See 40
CFR part 230).

(g) Section 103 of the Marine Protec-
tion, Research and Sanctuaries Act of
1972, as amended (33 U.S.C. 1413) (here-
inafter referred to as section 103), au-
thorizes the Secretary of the Army,
acting through the Chief of Engineers,
to issue permits, after notice and op-
portunity for public hearing, for the
transportation of dredged material for
the purpose of disposal in the ocean
where it is determined that the dis-
posal will not unreasonably degrade or
endanger human health, welfare, or
amenities, or the marine environment,
ecological systems, or economic
potentialities. The selection of disposal
sites will be in accordance with cri-
teria developed by the Administrator
of the EPA in consultation with the
Secretary of the Army and published in
40 CFR parts 220 through 229. However,
similar to the EPA Administrator’s
limiting authority cited in paragraph
(f) of this section, the Administrator
can prevent the issuance of a permit
under this authority if he finds that
the disposal of the material will result
in an unacceptable adverse impact on
municipal water supplies, shellfish
beds, wildlife, fisheries, or recreational
areas. (See 33 CFR part 324).

§320.3 Related laws.

(a) Section 401 of the Clean Water
Act (33 U.S.C. 1341) requires any appli-
cant for a federal license or permit to
conduct any activity that may result
in a discharge of a pollutant into
waters of the United States to obtain a
certification from the State in which
the discharge originates or would origi-
nate, or, if appropriate, from the inter-
state water pollution control agency
having jurisdiction over the affected
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waters at the point where the dis-
charge originates or would originate,
that the discharge will comply with
the applicable effluent limitations and
water quality standards. A certifi-
cation obtained for the construction of
any facility must also pertain to the
subsequent operation of the facility.

(b) Section 307(c) of the Coastal Zone
Management Act of 1972, as amended
(16 U.S.C. 1456(c)), requires federal
agencies conducting activities, includ-
ing development projects, directly af-
fecting a state’s coastal zone, to com-
ply to the maximum extent practicable
with an approved state coastal zone
management program. Indian tribes
doing work on federal lands will be
treated as a federal agency for the pur-
pose of the Coastal Zone Management
Act. The Act also requires any non-fed-
eral applicant for a federal license or
permit to conduct an activity affecting
land or water uses in the state’s coast-
al zone to furnish a certification that
the proposed activity will comply with
the state’s coastal zone management
program. Generally, no permit will be
issued until the state has concurred
with the non-federal applicant’s certifi-
cation. This provision becomes effec-
tive upon approval by the Secretary of
Commerce of the state’s coastal zone
management program. (See 15 CFR
part 930.)

(c) Section 302 of the Marine Protec-
tion, Research and Sanctuaries Act of
1972, as amended (16 U.S.C. 1432), au-
thorizes the Secretary of Commerce,
after consultation with other inter-
ested federal agencies and with the ap-
proval of the President, to designate as
marine sanctuaries those areas of the
ocean waters, of the Great Lakes and
their connecting waters, or of other
coastal waters which he determines
necessary for the purpose of preserving
or restoring such areas for their con-
servation, recreational, ecological, or
aesthetic values. After designating
such an area, the Secretary of Com-
merce shall issue regulations to con-
trol any activities within the area. Ac-
tivities in the sanctuary authorized
under other authorities are valid only
if the Secretary of Commerce certifies
that the activities are consistent with
the purposes of Title III of the Act and
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can be carried out within the regula-
tions for the sanctuary.

(d) The National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321-4347) de-
clares the national policy to encourage
a productive and enjoyable harmony
between man and his environment.
Section 102 of that Act directs that “‘to
the fullest extent possible: (1) The poli-
cies, regulations, and public laws of the
United States shall be interpreted and
administered in accordance with the
policies set forth in this Act, and

(2) All agencies of the Federal Gov-
ernment shall * * * insure that pres-
ently unquantified environmental
amenities and values may be given ap-
propriate consideration in decision-
making along with economic and tech-
nical considerations * * *’, (See Appen-
dix B of 33 CFR part 325.)

(e) The Fish and Wildlife Act of 1956
(16 U.S.C. T42a, et seq.), the Migratory
Marine Game-Fish Act (16 U.S.C. 760c—
760g), the Fish and Wildlife Coordina-
tion Act (16 U.S.C. 661-666c) and other
acts express the will of Congress to
protect the quality of the aquatic envi-
ronment as it affects the conservation,
improvement and enjoyment of fish
and wildlife resources. Reorganization
Plan No. 4 of 1970 transferred certain
functions, including certain fish and
wildlife-water resources coordination
responsibilities, from the Secretary of
the Interior to the Secretary of Com-
merce. Under the Fish and Wildlife Co-
ordination Act and Reorganization
Plan No. 4, any federal agency that
proposes to control or modify any body
of water must first consult with the
United States Fish and Wildlife Service
or the National Marine Fisheries Serv-
ice, as appropriate, and with the head
of the appropriate state agency exer-
cising administration over the wildlife
resources of the affected state.

(f) The Federal Power Act of 1920 (16
U.S.C. 791a et seq.), as amended, author-
izes the Federal Energy Regulatory
Agency (FERC) to issue licenses for the
construction and the operation and
maintenance of dams, water conduits,
reservoirs, power houses, transmission
lines, and other physical structures of
a hydro-power project. However, where
such structures will affect the navi-
gable capacity of any navigable water
of the United States (as defined in 16
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U.S.C. 796), the plans for the dam or
other physical structures affecting
navigation must be approved by the
Chief of Engineers and the Secretary of
the Army. In such cases, the interests
of navigation should normally be pro-
tected by a DA recommendation to
FERC for the inclusion of appropriate
provisions in the FERC license rather
than the issuance of a separate DA per-
mit under 33 U.S.C. 401 et seq. As to any
other activities in navigable waters not
constituting construction and the oper-
ation and maintenance of physical
structures licensed by FERC under the
Federal Power Act of 1920, as amended,
the provisions of 33 U.S.C. 401 et seq. re-
main fully applicable. In all cases in-
volving the discharge of dredged or fill
material into waters of the United
States or the transportation of dredged
material for the purpose of disposal in
ocean waters, section 404 or section 103
will be applicable.

(g) The National Historic Preserva-
tion Act of 1966 (16 U.S.C. 470) created
the Advisory Council on Historic Pres-
ervation to advise the President and
Congress on matters involving historic
preservation. In performing its func-
tion the Council is authorized to re-
view and comment upon activities 1li-
censed by the Federal Government
which will have an effect upon prop-
erties listed in the National Register of
Historic Places, or eligible for such
listing. The concern of Congress for the
preservation of significant historical
sites is also expressed in the Preserva-
tion of Historical and Archeological
Data Act of 1974 (16 U.S.C. 469 et seq.),
which amends the Act of June 27, 1960.
By this Act, whenever a federal con-
struction project or federally licensed
project, activity, or program alters any
terrain such that significant historical
or archeological data is threatened, the
Secretary of the Interior may take ac-
tion necessary to recover and preserve
the data prior to the commencement of
the project.

(h) The Interstate Land Sales Full
Disclosure Act (15 U.S.C. 1701 et seq.)
prohibits any developer or agent from
selling or leasing any lot in a subdivi-
sion (as defined in 15 U.S.C. 1701(3)) un-
less the purchaser is furnished in ad-
vance a printed property report con-
taining information which the Sec-
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retary of Housing and Urban Develop-
ment may, by rules or regulations, re-
quire for the protection of purchasers.
In the event the lot in question is part
of a project that requires DA author-
ization, the property report is required
by Housing and Urban Development
regulation to state whether or not a
permit for the development has been
applied for, issued, or denied by the
Corps of Engineers under section 10 or
section 404. The property report is also
required to state whether or not any
enforcement action has been taken as a
consequence of non-application for or
denial of such permit.

(i) The Endangered Species Act (16
U.S.C. 1531 et seq.) declares the inten-
tion of the Congress to conserve
threatened and endangered species and
the ecosystems on which those species
depend. The Act requires that federal
agencies, in consultation with the U.S.
Fish and Wildlife Service and the Na-
tional Marine Fisheries Service, use
their authorities in furtherance of its
purposes by carrying out programs for
the conservation of endangered or
threatened species, and by taking such
action necessary to insure that any ac-
tion authorized, funded, or carried out
by the Agency is not likely to jeop-
ardize the continued existence of such
endangered or threatened species or re-
sult in the destruction or adverse
modification of habitat of such species
which is determined by the Secretary
of the Interior or Commerce, as appro-
priate, to be critical. (See 50 CFR part
17 and 50 CFR part 402.)

(j) The Deepwater Port Act of 1974 (33
U.S.C. 15601 et seq.) prohibits the owner-
ship, construction, or operation of a
deepwater port beyond the territorial
seas without a license issued by the
Secretary of Transportation. The Sec-
retary of Transportation may issue
such a license to an applicant if he de-
termines, among other things, that the
construction and operation of the deep-
water port is in the national interest
and consistent with national security
and other national policy goals and ob-
jectives. An application for a deep-
water port license constitutes an appli-
cation for all federal authorizations re-
quired for the ownership, construction,
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and operation of a deepwater port, in-
cluding applications for section 10, sec-
tion 404 and section 103 permits which
may also be required pursuant to the
authorities listed in §320.2 and the poli-
cies specified in §320.4 of this part.

(k) The Marine Mammal Protection
Act of 1972 (16 U.S.C. 1361 et seq.) ex-
presses the intent of Congress that ma-
rine mammals be protected and en-
couraged to develop in order to main-
tain the health and stability of the ma-
rine ecosystem. The Act imposes a per-
petual moratorium on the harassment,
hunting, capturing, or killing of ma-
rine mammals and on the importation
of marine mammals and marine mam-
mal products without a permit from ei-
ther the Secretary of the Interior or
the Secretary of Commerce, depending
upon the species of marine mammal in-
volved. Such permits may be issued
only for purposes of scientific research
and for public display if the purpose is
consistent with the policies of the Act.
The appropriate Secretary is also em-
powered in certain restricted -cir-
cumstances to waive the requirements
of the Act.

(1) Section 7(a) of the Wild and Scenic
Rivers Act (16 U.S.C. 1278 et seq.) pro-
vides that no department or agency of
the United States shall assist by loan,
grant, license, or otherwise in the con-
struction of any water resources
project that would have a direct and
adverse effect on the values for which
such river was established, as deter-
mined by the Secretary charged with
its administration.

(m) The Ocean Thermal Energy Con-
version Act of 1980, (42 U.S.C. section
9101 et seq.) establishes a licensing re-
gime administered by the Adminis-
trator of NOAA for the ownership, con-
struction, location, and operation of
ocean thermal energy conversion
(OTEC) facilities and plantships. An
application for an OTEC license filed
with the Administrator constitutes an
application for all federal authoriza-
tions required for ownership, construc-
tion, location, and operation of an
OTEC facility or plantship, except for
certain activities within the jurisdic-
tion of the Coast Guard. This includes
applications for section 10, section 404,
section 103 and other DA authoriza-
tions which may be required.

§320.4

(n) Section 402 of the Clean Water
Act authorizes EPA to issue permits
under procedures established to imple-
ment the National Pollutant Discharge
Elimination System (NPDES) program.
The administration of this program
can be, and in most cases has been, del-
egated to individual states. Section
402(b)(6) states that no NPDES permit
will be issued if the Chief of Engineers,
acting for the Secretary of the Army
and after consulting with the U.S.
Coast Guard, determines that naviga-
tion and anchorage in any navigable
water will be substantially impaired as
a result of a proposed activity.

(0) The National Fishing Enhance-
ment Act of 1984 (Pub. L. 98-623) pro-
vides for the development of a National
Artificial Reef Plan to promote and fa-
cilitate responsible and effective ef-
forts to establish artificial reefs. The
Act establishes procedures to be fol-
lowed by the Corps in issuing DA per-
mits for artificial reefs. The Act also
establishes the liability of the per-
mittee and the United States. The Act
further creates a civil penalty for vio-
lation of any provision of a permit
issued for an artificial reef.

§320.4 General policies for evaluating
permit applications.

The following policies shall be appli-
cable to the review of all applications
for DA permits. Additional policies
specifically applicable to certain types
of activities are identified in 33 CFR
parts 321 through 324.

(a) Public Interest Review. (1) The deci-
sion whether to issue a permit will be
based on an evaluation of the probable
impacts, including cumulative im-
pacts, of the proposed activity and its
intended use on the public interest.
Evaluation of the probable impact
which the proposed activity may have
on the public interest requires a care-
ful weighing of all those factors which
become relevant in each particular
case. The benefits which reasonably
may be expected to accrue from the
proposal must be balanced against its
reasonably foreseeable detriments. The
decision whether to authorize a pro-
posal, and if so, the conditions under
which it will be allowed to occur, are
therefore determined by the outcome
of this general balancing process. That
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