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Office of the Secretary, Education § 81.11 

determining whether an evidentiary 
hearing or an oral argument is needed. 

Authority: 5 U.S.C. 556(d); 20 U.S.C. 1221e–3, 
1234(f)(1), and 3474) 

§ 81.7 Non-party participation. 

(a) A person or organization, other 
than a party, that wishes to partici-
pate in a case shall file an application 
to participate with the ALJ assigned to 
the case. The application must— 

(1) Identify the case in which partici-
pation is sought; 

(2) State how the applicant’s interest 
relates to the case; 

(3) State how the applicant’s partici-
pation would aid in the disposition of 
the case; and 

(4) State how the applicant seeks to 
participate. 

(b) The ALJ may permit an applicant 
to participate if the ALJ determines 
that the applicant’s participation— 

(1) Will aid in the disposition of the 
case; 

(2) Will not unduly delay the pro-
ceedings; and 

(3) Will not prejudice the adjudica-
tion of the parties’ rights. 

(c) If the ALJ permits an applicant to 
participate, the ALJ permits the appli-
cant to file briefs. 

(d)(1) In addition to the participation 
described in paragraph (c) of this sec-
tion, the ALJ may permit the appli-
cant to participate in any or all of the 
following ways: 

(i) Submit documentary evidence. 
(ii) Participate in an evidentiary 

hearing afforded the parties. 
(iii) Participate in an oral argument 

afforded the parties. 
(2) The ALJ may place appropriate 

limits on an applicant’s participation 
to ensure the efficient conduct of the 
proceedings. 

(e) A non-party participant shall 
comply with the requirements for par-
ties in § 81.11 and § 81.12. 

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1), and 
3474(a)) 

§ 81.8 Representation. 
A party to, or other participant in, a 

case may be represented by counsel. 

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1), and 
3474(a)) 

§ 81.9 Location of proceedings. 

(a) An ALJ may hold conferences of 
the parties in person or by conference 
telephone call. 

(b) Any conference, hearing, argu-
ment, or other proceeding at which the 
parties are required to appear in person 
is held in the Washington, DC metro-
politan area unless the ALJ determines 
that the convenience and necessity of 
the parties or their representatives re-
quires that it be held elsewhere. 

(Authority: 5 U.S.C. 554(b); 20 U.S.C. 1221e–3, 
1234(f)(1), and 3474(a)) 

§ 81.10 Ex parte communications. 

A party to, or other participant in, a 
case may not communicate with an 
ALJ on any fact in issue in the case or 
on any matter relevant to the merits of 
the case unless the parties are given 
notice and an opportunity to partici-
pate. 

(Authority: 5 U.S.C. 554(d)(1), 557(d)(1)(A); 20 
U.S.C. 1221e–3, 1234(f)(1), and 3474(a)) 

§ 81.11 Motions. 

(a) To obtain an order or a ruling 
from an ALJ, a party shall make a mo-
tion to the ALJ. 

(b) Except for a request for an exten-
sion of time, a motion must be made in 
writing unless the parties appear in 
person or participate in a conference 
telephone call. The ALJ may require a 
party to reduce an oral motion to writ-
ing. 

(c) If a party files a motion, the party 
shall serve a copy of the motion on the 
other party on the filing date by hand- 
delivery or by mail. If agreed upon by 
the parties, service of the motion may 
be made upon the other party by fac-
simile transmission. 

(d) Except for a request for an exten-
sion of time, the ALJ may not grant a 
party’s written motion without the 
consent of the other party unless the 
other party has had at least 21 days 
from the date of service of the motion 
to respond. However, the ALJ may 
deny a motion without awaiting a re-
sponse. 
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