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the nature of the action or proceeding;
or

(iv) The attorney representing the
parent did not provide to the LEA the
appropriate information in the due
process request notice in accordance
with §300.508.

(5) The provisions of paragraph (c)(4)
of this section do not apply in any ac-
tion or proceeding if the court finds
that the State or local agency unrea-
sonably protracted the final resolution
of the action or proceeding or there
was a violation of section 615 of the
Act.

(Authority: 20 U.S.C. 1415(1)(3)(B)-(G))

§300.518 Child’s status during pro-
ceedings.

(a) Except as provided in §300.533,
during the pendency of any administra-
tive or judicial proceeding regarding a
due process complaint notice request-
ing a due process hearing under
§300.507, unless the State or local agen-
cy and the parents of the child agree
otherwise, the child involved in the
complaint must remain in his or her
current educational placement.

(b) If the complaint involves an ap-
plication for initial admission to public
school, the child, with the consent of
the parents, must be placed in the pub-
lic school until the completion of all
the proceedings.

(c) If the complaint involves an appli-
cation for initial services under this
part from a child who is transitioning
from Part C of the Act to Part B and is
no longer eligible for Part C services
because the child has turned three, the
public agency is not required to pro-
vide the Part C services that the child
had been receiving. If the child is found
eligible for special education and re-
lated services under Part B and the
parent consents to the initial provision
of special education and related serv-
ices under §300.300(b), then the public
agency must provide those special edu-
cation and related services that are not
in dispute between the parent and the
public agency.

(d) If the hearing officer in a due
process hearing conducted by the SEA
or a State review official in an admin-
istrative appeal agrees with the child’s
parents that a change of placement is
appropriate, that placement must be
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treated as an agreement between the
State and the parents for purposes of
paragraph (a) of this section.

(Authority: 20 U.S.C. 1415(j))

§300.519 Surrogate parents.

(a) General. Each public agency must
ensure that the rights of a child are
protected when—

(1) No parent (as defined in §300.30)
can be identified;

(2) The public agency, after reason-
able efforts, cannot locate a parent;

(3) The child is a ward of the State
under the laws of that State; or

(4) The child is an unaccompanied
homeless youth as defined in section
725(6) of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a(6)).

(b) Duties of public agency. The duties
of a public agency under paragraph (a)
of this section include the assignment
of an individual to act as a surrogate
for the parents. This must include a
method—

(1) For determining whether a child
needs a surrogate parent; and

(2) For assigning a surrogate parent
to the child.

(c) Wards of the State. In the case of a
child who is a ward of the State, the
surrogate parent alternatively may be
appointed by the judge overseeing the
child’s case, provided that the surro-
gate meets the requirements in para-
graphs (d)(2)(1) and (e) of this section.

(d) Criteria for selection of surrogate
parents. (1) The public agency may se-
lect a surrogate parent in any way per-
mitted under State law.

(2) Public agencies must ensure that
a person selected as a surrogate par-
ent—

(i) Is not an employee of the SEA, the
LEA, or any other agency that is in-
volved in the education or care of the
child;

(ii) Has no personal or professional
interest that conflicts with the inter-
est of the child the surrogate parent
represents; and

(iii) Has knowledge and skills that
ensure adequate representation of the
child.

(e) Non-employee requirement; com-
pensation. A person otherwise qualified
to be a surrogate parent under para-
graph (d) of this section is not an em-
ployee of the agency solely because he
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or she is paid by the agency to serve as
a surrogate parent.

(f) Unaccompanied homeless youth. In
the case of a child who is an unaccom-
panied homeless youth, appropriate
staff of emergency shelters, transi-
tional shelters, independent living pro-
grams, and street outreach programs
may be appointed as temporary surro-
gate parents without regard to para-
graph (d)(2)(i) of this section, until a
surrogate parent can be appointed that
meets all of the requirements of para-
graph (d) of this section.

(g) Surrogate parent responsibilities.
The surrogate parent may represent
the child in all matters relating to—

(1) The identification, evaluation,
and educational placement of the child;
and

(2) The provision of FAPE to the
child.

(h) SEA responsibility. The SEA must
make reasonable efforts to ensure the
assignment of a surrogate parent not
more than 30 days after a public agency
determines that the child needs a sur-
rogate parent.

(Authority: 20 U.S.C. 1415(b)(2))

§300.520 Transfer of parental rights at
age of majority.

(a) General. A State may provide
that, when a child with a disability
reaches the age of majority under
State law that applies to all children
(except for a child with a disability
who has been determined to be incom-
petent under State law)—

(1)(i) The public agency must provide
any notice required by this part to
both the child and the parents; and

(ii) All rights accorded to parents
under Part B of the Act transfer to the
child;

(2) All rights accorded to parents
under Part B of the Act transfer to
children who are incarcerated in an
adult or juvenile, State or local correc-
tional institution; and

(3) Whenever a State provides for the
transfer of rights under this part pur-
suant to paragraph (a)(1) or (a)(2) of
this section, the agency must notify
the child and the parents of the trans-
fer of rights.

(b) Special rule. A State must estab-
lish procedures for appointing the par-
ent of a child with a disability, or, if
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the parent is not available, another ap-
propriate individual, to represent the
educational interests of the child
throughout the period of the child’s eli-
gibility under Part B of the Act if,
under State law, a child who has
reached the age of majority, but has
not been determined to be incom-
petent, can be determined not to have
the ability to provide informed consent
with respect to the child’s educational
program.

(Authority: 20 U.S.C. 1415(m))
§§300.521-300.529 [Reserved]
DISCIPLINE PROCEDURES

§300.530 Authority of school

sonnel.

(a) Case-by-case determination. School
personnel may consider any unique cir-
cumstances on a case-by-case basis
when determining whether a change in
placement, consistent with the other
requirements of this section, is appro-
priate for a child with a disability who
violates a code of student conduct.

(b) General. (1) School personnel
under this section may remove a child
with a disability who violates a code of
student conduct from his or her cur-
rent placement to an appropriate in-
terim alternative educational setting,
another setting, or suspension, for not
more than 10 consecutive school days
(to the extent those alternatives are
applied to children without disabil-
ities), and for additional removals of
not more than 10 consecutive school
days in that same school year for sepa-
rate incidents of misconduct (as long
as those removals do not constitute a
change of placement under §300.536).

(2) After a child with a disability has
been removed from his or her current
placement for 10 school days in the
same school year, during any subse-
quent days of removal the public agen-
cy must provide services to the extent
required under paragraph (d) of this
section.

(c) Additional authority. For discipli-
nary changes in placement that would
exceed 10 consecutive school days, if
the behavior that gave rise to the vio-
lation of the school code is determined
not to be a manifestation of the child’s
disability pursuant to paragraph (e) of

per-
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