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(f) An institution placed under the cash 
monitoring payment method. The Sec-
retary may require an institution that 
is placed under the cash monitoring de-
scribed under paragraph § 668.162(e), to 
comply with the disbursement and cer-
tification provisions under paragraph 
(d) of this section, except that the Sec-
retary may modify the documentation 
requirements and review procedures 
used to approve the institution’s dis-
bursement or certification request. 

(Approved by the Office of Management and 
Budget under control number 1840–0697) 

(Authority: 20 U.S.C. 1094) 

[61 FR 60603, Nov. 29, 1996, as amended at 62 
FR 27128, May 16, 1997; 62 FR 62877, Nov. 25, 
1997; 63 FR 40626, July 29, 1998; 69 FR 12276, 
Mar. 16, 2004] 

Subpart L—Financial Responsibility 

SOURCE: 62 FR 62877, Nov. 25, 1997, unless 
otherwise noted. 

§ 668.171 General. 

(a) Purpose. To begin and to continue 
to participate in any title IV, HEA pro-
gram, an institution must demonstrate 
to the Secretary that it is financially 
responsible under the standards estab-
lished in this subpart. As provided 
under section 498(c)(1) of the HEA, the 
Secretary determines whether an insti-
tution is financially responsible based 
on the institution’s ability to— 

(1) Provide the services described in 
its official publications and state-
ments; 

(2) Administer properly the title IV, 
HEA programs in which it participates; 
and 

(3) Meet all of its financial obliga-
tions. 

(b) General standards of financial re-
sponsibility. Except as provided under 
paragraphs (c) and (d) of this section, 
the Secretary considers an institution 
to be financially responsible if the Sec-
retary determines that— 

(1) The institution’s Equity, Primary 
Reserve, and Net Income ratios yield a 
composite score of at least 1.5, as pro-
vided under § 668.172 and appendices A 
and B to this subpart; 

(2) The institution has sufficient cash 
reserves to make required returns of 

unearned title IV HEA program funds, 
as provided under § 668.173; 

(3) The institution is current in its 
debt payments. An institution is not 
current in its debt payments if— 

(i) It is in violation of any existing 
loan agreement at its fiscal year end, 
as disclosed in a note to its audited fi-
nancial statements or audit opinion; or 

(ii) It fails to make a payment in ac-
cordance with existing debt obligations 
for more than 120 days, and at least one 
creditor has filed suit to recover funds 
under those obligations; and 

(4) The institution is meeting all of 
its financial obligations, including but 
not limited to— 

(i) Refunds that it is required to 
make under its refund policy, including 
the return of title IV, HEA program 
funds for which it is responsible under 
§ 668.22; and 

(ii) Repayments to the Secretary for 
debts and liabilities arising from the 
institution’s participation in the title 
IV, HEA programs. 

(c) Public institutions. (1) The Sec-
retary considers a domestic public in-
stitution to be financially responsible 
if the institution— 

(i)(A) Notifies the Secretary that it is 
designated as a public institution by 
the State, local, or municipal govern-
ment entity, tribal authority, or other 
government entity that has the legal 
authority to make that designation; 
and 

(B) Provides a letter from an official 
of that State or other government enti-
ty confirming that the institution is a 
public institution; and 

(ii) Is not in violation of any past 
performance requirement under 
§ 668.174. 

(2) The Secretary considers a foreign 
public institution to be financially re-
sponsible if the institution— 

(i)(A) Notifies the Secretary that it is 
designated as a public institution by 
the country or other government enti-
ty that has the legal authority to 
make that designation; and 

(B) Provides documentation from an 
official of that country or other gov-
ernment entity confirming that the in-
stitution is a public institution and is 
backed by the full faith and credit of 
the country or other government enti-
ty; and 
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(ii) Is not in violation of any past 
performance requirement under 
§ 668.174. 

(d) Audit opinions and past perform-
ance provisions. Even if an institution 
satisfies all of the general standards of 
financial responsibility under para-
graph (b) of this section, the Secretary 
does not consider the institution to be 
financially responsible if— 

(1) In the institution’s audited finan-
cial statements, the opinion expressed 
by the auditor was an adverse, quali-
fied, or disclaimed opinion, or the audi-
tor expressed doubt about the contin-
ued existence of the institution as a 
going concern, unless the Secretary de-
termines that a qualified or disclaimed 
opinion does not have a significant 
bearing on the institution’s financial 
condition; or 

(2) As provided under the past per-
formance provisions in § 668.174 (a) and 
(b)(1), the institution violated a title 
IV, HEA program requirement, or the 
persons or entities affiliated with the 
institution owe a liability for a viola-
tion of a title IV, HEA program re-
quirement. 

(e) Administrative actions. If the Sec-
retary determines that an institution 
is not financially responsible under the 
standards and provisions of this section 
or under an alternative standard in 
§ 668.175, or the institution does not 
submit its financial and compliance 
audits by the date permitted and in the 
manner required under § 668.23, the Sec-
retary may— 

(1) Initiate an action under subpart G 
of this part to fine the institution, or 
limit, suspend, or terminate the insti-
tution’s participation in the title IV, 
HEA programs; or 

(2) For an institution that is provi-
sionally certified, take an action 
against the institution under the pro-
cedures established in § 668.13(d). 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, July 28, 1998; 64 FR 59042, Nov. 1, 
1999; 65 FR 65637, Nov. 1, 2000; 67 FR 67074, 
Nov. 1, 2002; 75 FR 67199, Nov. 1, 2010] 

§ 668.172 Financial ratios. 
(a) Appendices A and B, ratio method-

ology. As provided under appendices A 
and B to this subpart, the Secretary 
determines an institution’s composite 
score by— 

(1) Calculating the result of its Pri-
mary Reserve, Equity, and Net Income 
ratios, as described under paragraph (b) 
of this section; 

(2) Calculating the strength factor 
score for each of those ratios by using 
the corresponding algorithm; 

(3) Calculating the weighted score for 
each ratio by multiplying the strength 
factor score by its corresponding 
weighting percentage; 

(4) Summing the resulting weighted 
scores to arrive at the composite score; 
and 

(5) Rounding the composite score to 
one digit after the decimal point. 

(b) Ratios. The Primary Reserve, Eq-
uity, and Net Income ratios are defined 
under appendix A for proprietary insti-
tutions, and under appendix B for pri-
vate non-profit institutions. 

(1) The ratios for proprietary institu-
tions are: 

For proprietary institutions: 

Primary Reserve ratio =
Adjusted Equity

nses

Equity ratio =
Modified Equity

ssets

Net Income ratio =
Income Before Taxes

nues

Total Expe

Modified A

Total Reve
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(2) The ratios for private non-profit 
institutions are: 

Primary Reserve ratio =
Expendable Net Assets

nses

Equity Ratio =
Modified Net Assets

ssets

Net Income ratio =
Change in Unrestricted Net Assets

Total Unrestricted Revenues

Total Expe

Modified A

(c) Excluded items. In calculating an 
institution’s ratios, the Secretary— 

(1) Generally excludes extraordinary 
gains or losses, income or losses from 
discontinued operations, prior period 
adjustments, the cumulative effect of 
changes in accounting principles, and 
the effect of changes in accounting es-
timates; 

(2) May include or exclude the effects 
of questionable accounting treatments, 
such as excessive capitalization of mar-
keting costs; 

(3) Excludes all unsecured or 
uncollateralized related-party receiv-
ables; 

(4) Excludes all intangible assets de-
fined as intangible in accordance with 
generally accepted accounting prin-
ciples; and 

(5) Excludes from the ratio calcula-
tions Federal funds provided to an in-
stitution by the Secretary under pro-
gram authorized by the HEA only if— 

(i) In the notes to the institution’s 
audited financial statement, or as a 
separate attestation, the auditor dis-
closes by name and CFDA number, the 
amount of HEA program funds reported 
as expenses in the Statement of Activi-
ties for the fiscal year covered by that 
audit or attestation; and 

(ii) The institution’s composite score, 
as determined by the Secretary, is less 
than 1.5 before the reported expenses 

arising from those HEA funds are ex-
cluded from the ratio calculations. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, July 28, 1998; 65 FR 65637, Nov. 1, 
2000] 

§ 668.173 Refund reserve standards. 
(a) General. The Secretary considers 

that an institution has sufficient cash 
reserves, as required under 
§ 668.171(b)(2), if the institution— 

(1) Satisfies the requirements for a 
public institution under § 668.171(c)(1); 

(2) Is located in a State that has a 
tuition recovery fund approved by the 
Secretary and the institution contrib-
utes to that fund; or 

(3) Returns, in a timely manner as 
described in paragraph (b) of this sec-
tion, unearned title IV, HEA program 
funds that it is responsible for return-
ing under the provisions of § 668.22 for a 
student that withdrew from the insti-
tution. 

(b) Timely return of title IV, HEA pro-
gram funds. In accordance with proce-
dures established by the Secretary or 
FFEL Program lender, an institution 
returns unearned title IV, HEA pro-
gram funds timely if— 

(1) The institution deposits or trans-
fers the funds into the bank account it 
maintains under § 668.163 no later than 
45 days after the date it determines 
that the student withdrew; 

(2) The institution initiates an elec-
tronic funds transfer (EFT) no later 
than 45 days after the date it deter-
mines that the student withdrew; 
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(3) The institution initiates an elec-
tronic transaction, no later than 45 
days after the date it determines that 
the student withdrew, that informs a 
FFEL lender to adjust the borrower’s 
loan account for the amount returned; 
or 

(4) The institution issues a check no 
later than 45 days after the date it de-
termines that the student withdrew. 
An institution does not satisfy this re-
quirement if— 

(i) The institution’s records show 
that the check was issued more than 45 
days after the date the institution de-
termined that the student withdrew; or 

(ii) The date on the cancelled check 
shows that the bank used by the Sec-
retary or FFEL Program lender en-
dorsed that check more than 60 days 
after the date the institution deter-
mined that the student withdrew. 

(c) Compliance thresholds. (1) An insti-
tution does not comply with the re-
serve standard under § 668.173(a)(3) if, in 
a compliance audit conducted under 
§ 668.23, an audit conducted by the Of-
fice of the Inspector General, or a pro-
gram review conducted by the Depart-
ment or guaranty agency, the auditor 
or reviewer finds— 

(i) In the sample of student records 
audited or reviewed that the institu-
tion did not return unearned title IV, 
HEA program funds within the time-
frames described in paragraph (b) of 
this section for 5% or more of the stu-
dents in the sample. (For purposes of 
determining this percentage, the sam-
ple includes only students for whom 
the institution was required to return 
unearned funds during its most re-
cently completed fiscal year.); or 

(ii) A material weakness or report-
able condition in the institution’s re-
port on internal controls relating to 
the return of unearned title IV, HEA 
program funds. 

(2) The Secretary does not consider 
an institution to be out of compliance 
with the reserve standard under 
§ 668.173(a)(3) if the institution is cited 
in any audit or review report because it 
did not return unearned funds in a 
timely manner for one or two students, 
or for less than 5% of the students in 
the sample referred to in paragraph 
(c)(1)(i) of this section. 

(d) Letter of credit. (1) Except as pro-
vided under paragraph (e)(1) of this sec-
tion, an institution that can satisfy the 
reserve standard only under paragraph 
(a)(3) of this section, must submit an 
irrevocable letter of credit acceptable 
and payable to the Secretary if a find-
ing in an audit or review shows that 
the institution exceeded the compli-
ance thresholds in paragraph (c) of this 
section for either of its two most re-
cently completed fiscal years. 

(2) The amount of the letter of credit 
required under paragraph (d)(1) of this 
section is 25 percent of the total 
amount of unearned title IV, HEA pro-
gram funds that the institution was re-
quired to return under § 668.22 during 
the institution’s most recently com-
pleted fiscal year. 

(3) An institution that is subject to 
paragraph (d)(1) of this section must 
submit to the Secretary a letter of 
credit no later than 30 days after the 
earlier of the date that— 

(i) The institution is required to sub-
mit its compliance audit; 

(ii) The Office of the Inspector Gen-
eral issues a final audit report; 

(iii) The designated department offi-
cial issues a final program review de-
termination; 

(iv) The Department issues a prelimi-
nary program review report or draft 
audit report, or a guaranty agency 
issues a preliminary report showing 
that the institution did not return un-
earned funds for more than 10% of the 
sampled students; or 

(v) The Secretary sends a written no-
tice to the institution requesting the 
letter of credit that explains why the 
institution has failed to return un-
earned funds in a timely manner. 

(e) Exceptions. With regard to the let-
ter of credit described in paragraph (d) 
of this section— 

(1) An institution does not have to 
submit the letter of credit if the 
amount calculated under paragraph 
(d)(2) of this section is less than $5,000 
and the institution can demonstrate 
that it has cash reserves of at least 
$5,000 available at all times. 

(2) An institution may delay submit-
ting the letter of credit and request the 
Secretary to reconsider a finding made 
in its most recent audit or review re-
port that it failed to return unearned 

VerDate Mar<15>2010 09:57 Sep 13, 2011 Jkt 223135 PO 00000 Frm 00655 Fmt 8010 Sfmt 8002 Y:\SGML\223135.XXX 223135w
re

ie
r-

av
ile

s 
on

 D
S

K
7S

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



644 

34 CFR Ch. VI (7–1–11 Edition) § 668.174 

title IV, HEA program funds in a time-
ly manner if— 

(i)(A) The institution submits docu-
ments showing that the unearned title 
IV, HEA program funds were not re-
turned in a timely manner solely be-
cause of exceptional circumstances be-
yond the institution’s control and that 
the institution would not have exceed-
ed the compliance thresholds under 
paragraph (c)(1) of this section had it 
not been for these exceptional cir-
cumstances; or 

(B) The institution submits docu-
ments showing that it did not fail to 
make timely refunds as provided under 
paragraphs (b) and (c) of this section; 
and 

(ii) The institution’s request, along 
with the documents described in para-
graph (e)(2)(i) of this section, is sub-
mitted to the Secretary no later than 
the date it would otherwise be required 
to submit a letter of credit under para-
graph (d)(3). 

(3) If the Secretary denies the insti-
tution’s request under paragraph (e)(2) 
of this section, the Secretary notifies 
the institution of the date it must sub-
mit the letter of credit. 

(f) State tuition recovery funds. In de-
termining whether to approve a State’s 
tuition recovery fund, the Secretary 
considers the extent to which that 
fund— 

(1) Provides refunds to both in-State 
and out-of-State students; 

(2) Allocates all refunds in accord-
ance with the order required under 
§ 668.22; and 

(3) Provides a reliable mechanism for 
the State to replenish the fund should 
any claims arise that deplete the fund’s 
assets. 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

(Approved by the Office of Management and 
Budget under control number 1845–0022) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, July 28, 1998; 64 FR 59042, Nov. 1, 
1999; 67 FR 67074, Nov. 1, 2003; 71 FR 45696, 
Aug. 9, 2006] 

§ 668.174 Past performance. 
(a) Past performance of an institution. 

An institution is not financially re-
sponsible if the institution— 

(1) Has been limited, suspended, ter-
minated, or entered into a settlement 

agreement to resolve a limitation, sus-
pension, or termination action initi-
ated by the Secretary or a guaranty 
agency, as defined in 34 CFR part 682, 
within the preceding five years; 

(2) In either of its two most recent 
compliance audits had an audit finding, 
or in a report issued by the Secretary 
had a program review finding for its 
current fiscal year or either of its pre-
ceding two fiscal years, that resulted 
in the institution’s being required to 
repay an amount greater than 5 per-
cent of the funds that the institution 
received under the title IV, HEA pro-
grams during the year covered by that 
audit or program review; 

(3) Has been cited during the pre-
ceding five years for failure to submit 
in a timely fashion acceptable compli-
ance and financial statement audits re-
quired under this part, or acceptable 
audit reports required under the indi-
vidual title IV, HEA program regula-
tions; or 

(4) Has failed to resolve satisfactorily 
any compliance problems identified in 
audit or program review reports based 
upon a final decision of the Secretary 
issued pursuant to subpart G or H of 
this part. 

(b) Past performance of persons affili-
ated with an institution. (1)(i) Except as 
provided under paragraph (b)(2) of this 
section, an institution is not finan-
cially responsible if a person who exer-
cises substantial control over the insti-
tution, as described under 34 CFR 
600.30, or any member or members of 
that person’s family, alone or to-
gether— 

(A) Exercises or exercised substantial 
control over another institution or a 
third-party servicer that owes a liabil-
ity for a violation of a title IV, HEA 
program requirement; or 

(B) Owes a liability for a violation of 
a title IV, HEA program requirement; 
and 

(ii) That person, family member, in-
stitution, or servicer does not dem-
onstrate that the liability is being re-
paid in accordance with an agreement 
with the Secretary. 

(2) The Secretary may determine 
that an institution is financially re-
sponsible, even if the institution is not 
otherwise financially responsible under 
paragraph (b)(1) of this section, if— 

VerDate Mar<15>2010 09:57 Sep 13, 2011 Jkt 223135 PO 00000 Frm 00656 Fmt 8010 Sfmt 8002 Y:\SGML\223135.XXX 223135w
re

ie
r-

av
ile

s 
on

 D
S

K
7S

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



645 

Ofc. of Postsecondary Educ., Education § 668.174 

(i) The institution notifies the Sec-
retary, within the time permitted and 
in the manner provided under 34 CFR 
600.30, that the person referenced in 
paragraph (b)(1) of this section exer-
cises substantial control over the insti-
tution; and 

(ii) The person referenced in para-
graph (b)(1) of this section repaid to 
the Secretary a portion of the applica-
ble liability, and the portion repaid 
equals or exceeds the greater of— 

(A) The total percentage of the own-
ership interest held in the institution 
or third-party servicer that owes the li-
ability by that person or any member 
or members of that person’s family, ei-
ther alone or in combination with one 
another; 

(B) The total percentage of the own-
ership interest held in the institution 
or servicer that owes the liability that 
the person or any member or members 
of the person’s family, either alone or 
in combination with one another, rep-
resents or represented under a voting 
trust, power of attorney, proxy, or 
similar agreement; or 

(C) Twenty-five percent, if the person 
or any member of the person’s family 
is or was a member of the board of di-
rectors, chief executive officer, or 
other executive officer of the institu-
tion or servicer that owes the liability, 
or of an entity holding at least a 25 
percent ownership interest in the insti-
tution that owes the liability; or 

(iii) The applicable liability de-
scribed in paragraph (b)(1) of this sec-
tion is currently being repaid in ac-
cordance with a written agreement 
with the Secretary; or 

(iv) The institution demonstrates to 
the satisfaction of the Secretary why— 

(A) The person who exercises sub-
stantial control over the institution 
should nevertheless be considered to 
lack that control; or 

(B) The person who exercises sub-
stantial control over the institution 
and each member of that person’s fam-
ily nevertheless does not or did not ex-
ercise substantial control over the in-
stitution or servicer that owes the li-
ability. 

(c) Ownership interest. (1) An owner-
ship interest is a share of the legal or 
beneficial ownership or control of, or a 
right to share in the proceeds of the op-

eration of, an institution, an institu-
tion’s parent corporation, a third-party 
servicer, or a third-party servicer’s 
parent corporation. The term ‘‘owner-
ship interest’’ includes, but is not lim-
ited to— 

(i) An interest as tenant in common, 
joint tenant, or tenant by the 
entireties; 

(ii) A partnership; and 
(iii) An interest in a trust. 
(2) The term ‘‘ownership interest’’ 

does not include any share of the own-
ership or control of, or any right to 
share in the proceeds of the operation 
of a profit-sharing plan, provided that 
all employees are covered by the plan. 

(3) The Secretary generally considers 
a person to exercise substantial control 
over an institution or third-party 
servicer if the person— 

(i) Directly or indirectly holds at 
least a 25 percent ownership interest in 
the institution or servicer; 

(ii) Holds, together with other mem-
bers of his or her family, at least a 25 
percent ownership interest in the insti-
tution or servicer; 

(iii) Represents, either alone or to-
gether with other persons under a vot-
ing trust, power of attorney, proxy, or 
similar agreement, one or more persons 
who hold, either individually or in 
combination with the other persons 
represented or the person representing 
them, at least a 25 percent ownership 
in the institution or servicer; or 

(iv) Is a member of the board of di-
rectors, a general partner, the chief ex-
ecutive officer, or other executive offi-
cer of— 

(A) The institution or servicer; or 
(B) An entity that holds at least a 25 

percent ownership interest in the insti-
tution or servicer. 

(4) ‘‘Family member’’ is defined in 
§ 600.21(f) of this chapter. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, 40349, July 28, 1998; 67 FR 67075, 
Nov. 1, 2002] 
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§ 668.175 Alternative standards and re-
quirements. 

(a) General. An institution that is not 
financially responsible under the gen-
eral standards and provisions in 
§ 668.171, may begin or continue to par-
ticipate in the title IV, HEA programs 
by qualifying under an alternate stand-
ard set forth in this section. 

(b) Letter of credit alternative for new 
institutions. A new institution that is 
not financially responsible solely be-
cause the Secretary determines that 
its composite score is less than 1.5, 
qualifies as a financially responsible 
institution by submitting an irrev-
ocable letter of credit, that is accept-
able and payable to the Secretary, for 
an amount equal to at least one-half of 
the amount of title IV, HEA program 
funds that the Secretary determines 
the institution will receive during its 
initial year of participation. A new in-
stitution is an institution that seeks to 
participate for the first time in the 
title IV, HEA programs. 

(c) Letter of credit alternative for par-
ticipating institutions. A participating 
institution that is not financially re-
sponsible either because it does not 
satisfy one or more of the standards of 
financial responsibility under 
§ 668.171(b), or because of an audit opin-
ion described under § 668.171(d), quali-
fies as a financially responsible institu-
tion by submitting an irrevocable let-
ter of credit, that is acceptable and 
payable to the Secretary, for an 
amount determined by the Secretary 
that is not less than one-half of the 
title IV, HEA program funds received 
by the institution during its most re-
cently completed fiscal year. 

(d) Zone alternative. (1) A partici-
pating institution that is not finan-
cially responsible solely because the 
Secretary determines that its com-
posite score is less than 1.5 may par-
ticipate in the title IV, HEA programs 
as a financially responsible institution 
for no more than three consecutive 
years, beginning with the year in 
which the Secretary determines that 
the institution qualifies under this al-
ternative. (i)(A) An institution quali-
fies initially under this alternative if, 
based on the institution’s audited fi-
nancial statement for its most recently 
completed fiscal year, the Secretary 

determines that its composite score is 
in the range from 1.0 to 1.4; and 

(B) An institution continues to qual-
ify under this alternative if, based on 
the institution’s audited financial 
statement for each of its subsequent 
two fiscal years, the Secretary deter-
mines that the institution’s composite 
score is in the range from 1.0 to 1.4. 

(ii) An institution that qualified 
under this alternative for three con-
secutive years or for one of those 
years, may not seek to qualify again 
under this alternative until the year 
after the institution achieves a com-
posite score of at least 1.5, as deter-
mined by the Secretary. 

(2) Under this zone alternative, the 
Secretary— 

(i) Requires the institution to make 
disbursements to eligible students and 
parents under either the cash moni-
toring or reimbursement payment 
method described in § 668.162; 

(ii) Requires the institution to pro-
vide timely information regarding any 
of the following oversight and financial 
events— 

(A) Any adverse action, including a 
probation or similar action, taken 
against the institution by its accred-
iting agency; 

(B) Any event that causes the insti-
tution, or related entity as defined in 
the Statement of Financial Accounting 
Standards (SFAS) 57, to realize any li-
ability that was noted as a contingent 
liability in the institution’s or related 
entity’s most recent audited financial 
statement; 

(C) Any violation by the institution 
of any loan agreement; 

(D) Any failure of the institution to 
make a payment in accordance with its 
debt obligations that results in a cred-
itor filing suit to recover funds under 
those obligations; 

(E) Any withdrawal of owner’s equity 
from the institution by any means, in-
cluding by declaring a dividend; or 

(F) Any extraordinary losses, as de-
fined in accordance with Accounting 
Principles Board (APB) Opinion No. 30. 

(iii) May require the institution to 
submit its financial statement and 
compliance audits earlier than the 
time specified under § 668.23(a)(4); and 
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(iv) May require the institution to 
provide information about its current 
operations and future plans. 

(3) Under the zone alternative, the in-
stitution must— 

(i) For any oversight or financial 
event described under paragraph 
(d)(2)(ii) of this section for which the 
institution is required to provide infor-
mation, provide that information to 
the Secretary by certified mail or elec-
tronic or facsimile transmission no 
later than 10 days after that event oc-
curs. An institution that provides this 
information electronically or by fac-
simile transmission is responsible for 
confirming that the Secretary received 
a complete and legible copy of that 
transmission; and 

(ii) As part of its compliance audit, 
require its auditor to express an opin-
ion on the institution’s compliance 
with the requirements under the zone 
alternative, including the institution’s 
administration of the payment method 
under which the institution received 
and disbursed title IV, HEA program 
funds. 

(4) If an institution fails to comply 
with the requirements under para-
graphs (d) (2) or (3) of this section, the 
Secretary may determine that the in-
stitution no longer qualifies under this 
alternative. 

(e) Transition year alternative. A par-
ticipating institution that is not finan-
cially responsible solely because the 
Secretary determines that its com-
posite score is less than 1.5 for the in-
stitution’s fiscal year that began on or 
after July 1, 1997 but on or before June 
30, 1998, may qualify as a financially re-
sponsible institution under the provi-
sions in § 668.15(b)(7), (b)(8), (d)(2)(ii), or 
(d)(3), as applicable. 

(f) Provisional certification alternative. 
(1) The Secretary may permit an insti-
tution that is not financially respon-
sible to participate in the title IV, HEA 
programs under a provisional certifi-
cation for no more than three consecu-
tive years if— 

(i) The institution is not financially 
responsible because it does not satisfy 
the general standards under § 668.171(b) 
or because of an audit opinion de-
scribed under § 668.171(d); or 

(ii) The institution is not financially 
responsible because of a condition of 

past performance, as provided under 
§ 668.174(a), and the institution dem-
onstrates to the Secretary that it has 
satisfied or resolved that condition. 

(2) Under this alternative, the insti-
tution must— 

(i) Submit to the Secretary an irrev-
ocable letter of credit that is accept-
able and payable to the Secretary, for 
an amount determined by the Sec-
retary that is not less than 10 percent 
of the title IV, HEA program funds re-
ceived by the institution during its 
most recently completed fiscal year, 
except that this requirement does not 
apply to a public institution; 

(ii) Demonstrate that it was current 
on its debt payments and has met all of 
its financial obligations, as required 
under § 668.171 (b)(3) and (b)(4), for its 
two most recent fiscal years; and 

(iii) Comply with the provisions 
under the zone alternative, as provided 
under paragraph (d) (2) and (3) of this 
section. 

(3) If at the end of the period for 
which the Secretary provisionally cer-
tified the institution, the institution is 
still not financially responsible, the 
Secretary may again permit the insti-
tution to participate under a provi-
sional certification, but the Sec-
retary— 

(i) May require the institution, or 
one or more persons or entities that ex-
ercise substantial control over the in-
stitution, as determined under 
§ 668.174(b)(1) and (c), or both, to submit 
to the Secretary financial guarantees 
for an amount determined by the Sec-
retary to be sufficient to satisfy any 
potential liabilities that may arise 
from the institution’s participation in 
the title IV, HEA programs; and 

(ii) May require one or more of the 
persons or entities that exercise sub-
stantial control over the institution, as 
determined under § 668.174(b)(1) and (c), 
to be jointly or severally liable for any 
liabilities that may arise from the in-
stitution’s participation in the title IV, 
HEA programs. 

(g) Provisional certification alternative 
for persons or entities owing liabilities. (1) 
The Secretary may permit an institu-
tion that is not financially responsible 
because the persons or entities that ex-
ercise substantial control over the in-
stitution owe a liability for a violation 
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of a title IV, HEA program require-
ment, to participate in the title IV, 
HEA programs under a provisional cer-
tification only if— 

(i)(A) The persons or entities that ex-
ercise substantial control, as deter-
mined under § 668.174(b)(1) and (c), 
repay or enter into an agreement with 
the Secretary to repay the applicable 
portion of that liability, as provided 
under § 668.174(b)(2)(ii); or 

(B) The institution assumes that li-
ability, and repays or enters into an 
agreement with the Secretary to repay 
that liability; 

(ii) The institution satisfies the gen-
eral standards and provisions of finan-
cial responsibility under § 668.171(b) and 
(d)(1), except that institution must 
demonstrate that it was current on its 
debt payments and has met all of its fi-
nancial obligations, as required under 
§ 668.171 (b)(3) and (b)(4), for its two 
most recent fiscal years; and 

(iii) The institution submits to the 
Secretary an irrevocable letter of cred-
it that is acceptable and payable to the 
Secretary, for an amount determined 
by the Secretary that is not less than 
10 percent of the title IV, HEA program 
funds received by the institution dur-

ing its most recently completed fiscal 
year. 

(2) Under this alternative, the Sec-
retary— 

(i) Requires the institution to comply 
with the provisions under the zone al-
ternative, as provided under paragraph 
(d) (2) and (3) of this section; 

(ii) May require the institution, or 
one or more persons or entities that ex-
ercise substantial control over the in-
stitution, or both, to submit to the 
Secretary financial guarantees for an 
amount determined by the Secretary 
to be sufficient to satisfy any potential 
liabilities that may arise from the in-
stitution’s participation in the title IV, 
HEA programs; and 

(iii) May require one or more of the 
persons or entities that exercise sub-
stantial control over the institution to 
be jointly or severally liable for any li-
abilities that may arise from the insti-
tution’s participation in the title IV, 
HEA programs. 

(Approved by the Office of Management and 
Budget under control number 1840–0537) 

(Authority: 20 U.S.C. 1094 and 1099c and sec-
tion 4 of Pub. L. 95–452, 92 Stat. 1101–1109) 

[62 FR 62877, Nov. 25, 1997, as amended at 63 
FR 40348, 40349, July 28, 1998] 
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APPENDIX A TO SUBPART L OF PART 668—RATIO METHODOLOGY FOR PROPRIETARY 
INSTITUTIONS 
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[62 FR 62882, Nov. 25, 1997. Redesignated at 65 FR 65650, Nov. 1, 2000] 
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APPENDIX B TO SUBPART L OF PART 668—RATIO METHODOLOGY FOR PRIVATE NON- 
PROFIT INSTITUTIONS 
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[62 FR 62885, Nov. 25, 1997, as amended at 63 FR 40349, July 28, 1998. Redesignated at 65 FR 
65650, Nov. 1, 2000] 
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