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for interest benefits if the eligible in-
stitution has determined and docu-
mented the student’s amount of need 
for a loan based on the student’s esti-
mated cost of attendance, estimated fi-
nancial assistance, and expected family 
contribution as determined under part 
F of the Act. 

(c) Use of loan proceeds to replace ex-
pected family contribution. A borrower 
may use the amount of a PLUS, unsub-
sidized Stafford loan, State sponsored 
loan, or private program loan obtained 
for a period of enrollment to replace 
the expected family contribution for 
that period of enrollment. 

(Approved by the Office of Management and 
Budget under control number 1845–0020) 

(Authority: 20 U.S.C. 1078, 1082, 1087–1) 

[57 FR 60323, Dec. 18, 1992, as amended at 58 
FR 9120, Feb. 19, 1993; 59 FR 33352, June 28, 
1994; 64 FR 18978, Apr. 16, 1999; 64 FR 58959, 
Nov. 1, 1999] 

§ 682.302 Payment of special allowance 
on FFEL loans. 

(a) General. The Secretary pays a spe-
cial allowance to a lender on an eligi-
ble FFEL loan. The special allowance 
is a percentage of the average unpaid 
principal balance of a loan, including 
capitalized interest computed in ac-
cordance with paragraphs (c) and (f) of 
this section. Special allowance is also 
paid on the unpaid accrued interest of 
a loan covered by § 682.215(b)(7) com-
puted in the same manner as in para-
graphs (c) and (f), as applicable, except 
for this purpose the applicable interest 
rate shall be deemed to be zero. 

(b) Eligible loans. (1) Except for non- 
subsidized Federal Stafford loans dis-
bursed on or after October 1, 1981, for 
periods of enrollment beginning prior 
to October 1, 1992, or as provided in 
paragraphs (b)(2), (b)(3), or (e)(1) of this 
section, FFEL loans that otherwise 
meet program requirements are eligi-
ble for special allowance payments. 

(2) For a loan made under the Federal 
SLS or Federal PLUS Program on or 
after July 1, 1987 and prior to July 1, 
1994, and for any Federal PLUS loan 
made on or after July 1, 1998 or on or 
after January 1, 2000 for any period 
prior to April 1, 2006, or under 
§ 682.209(e) or (f), no special allowance is 
paid for any period for which the inter-
est rate calculated prior to applying 

the interest rate maximum for that 
loan does not exceed— 

(i) 12 percent in the case of a Federal 
SLS or PLUS loan made prior to Octo-
ber 1, 1992; 

(ii) 11 percent in the case of a Federal 
SLS loan made on or after October 1, 
1992; 

(iii) 10 percent in the case of a Fed-
eral PLUS loan made on or after Octo-
ber 1, 1992; or 

(iv) 9 percent in the case of a Federal 
PLUS loan made on or after July 1, 
1998. 

(3) In the case of a subsidized Staf-
ford loan disbursed on or after October 
1, 1992, the Secretary does not pay spe-
cial allowance on a disbursement if— 

(i) The disbursement check is re-
turned uncashed to the lender or the 
lender is notified that the disburse-
ment made by electronic funds transfer 
or master check will not be released 
from the restricted account main-
tained by the school; or 

(ii) The check for the disbursement 
has not been negotiated before the 
120th day after the date of disburse-
ment or the disbursement made by 
electronic funds transfer or master 
check has not been released from the 
restricted account maintained by the 
school before that date. 

(c) Rate. (1) Except as provided in 
paragraph (c)(2), (c)(3), or (e) of this 
section, the special allowance rate for 
an eligible loan during a 3-month pe-
riod is calculated by— 

(i) Determining the average of the 
bond equivalent rates of— 

(A) The quotes of the 3-month com-
mercial paper (financial) rates in effect 
for each of the days in such quarter as 
reported by the Federal Reserve in 
Publication H–15 (or its successor) for 
such 3-month period for a loan for 
which the first disbursement is made 
on or after January 1, 2000; or 

(B) The 91-day Treasury bills auc-
tioned during the 3-month period for a 
loan for which the first disbursement is 
made prior to January 1, 2000; 

(ii) Subtracting the applicable inter-
est rate for that loan; 

(iii) Adding— 
(A)(1) 2.34 percent to the resulting 

percentage for a Federal Stafford loan 
for which the first disbursement is 
made on or after January 1, 2000; 
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(2) 2.64 percent to the resulting per-
centage for a Federal PLUS loan for 
which the first disbursement is made 
on or after January 1, 2000; 

(3) 2.64 percent to the resulting per-
centage for a Federal Consolidation 
Loan that was made based on an appli-
cation received by the lender on or 
after January 1, 2000; 

(4) 1.74 percent to the resulting per-
centage for a Federal Stafford loan for 
which the first disbursement is made 
on or after January 1, 2000 during the 
borrower’s in-school, grace, and au-
thorized period of deferment; 

(5) 2.8 percent to the resulting per-
centage for a Federal Stafford loan for 
which the first disbursement is made 
on or after July 1, 1998 and prior to 
January 1, 2000; 

(6) 2.2 percent to the resulting per-
centage for a Federal Stafford loan for 
which the first disbursement is made 
on or after July 1, 1998 and prior to 
January 1, 2000, during the borrower’s 
in-school, grace, and authorized period 
of deferment; 

(7) 2.5 percent to the resulting per-
centage for a Federal Stafford loan for 
which the first disbursement is made 
on or after July 1, 1995 and prior to 
July 1, 1998 for interest that accrues 
during the borrower’s in-school, grace, 
and authorized period of deferment; 

(B) 3.1 percent to the resulting per-
centage for— 

(1) A Federal Stafford Loan made on 
or after October 1, 1992 and prior to 
July 1, 1998, except as provided in para-
graph (c)(1)(iii)(A)(7) of this section; 

(2) A Federal SLS Loan made on or 
after October 1, 1992; 

(3) A Federal PLUS Loan made on or 
after October 1, 1992 and prior to July 
1, 1998; 

(4) A Federal PLUS Loan made on or 
after July 1, 1998 and prior to October 
1, 1998, except that no special allow-
ance shall be paid any quarter unless 
the rate determined under 
§ 682.202(a)(2)(v)(A) exceeds 9 percent; 

(5) A Federal PLUS loan made on or 
after October 1, 1998 and prior to Janu-
ary 1, 2000, except that no special al-
lowance shall be paid during any quar-
ter unless the rate determined under 
§ 682.202(a)(2)(v)(A) exceeds 9 percent; 

(6) A Federal Consolidation Loan for 
which the application was received by 

the lender prior to January 1, 2000, ex-
cept that no special allowance shall be 
paid during any quarter on a loan for 
which the application was received on 
or after October 1, 1998 unless the aver-
age of the bond equivalent rate of the 
91-day Treasury bills auctioned during 
that quarter, plus 3.1 percent, exceeds 
the rate determined under Section 
682.202(a)(4)(iv); 

(C) 3.25 percent to the resulting per-
centage, for a loan made on or after 
November 16, 1986, but prior to October 
1, 1992; 

(D) 3.25 percent to the resulting per-
centage, for a loan made on or after Oc-
tober 17, 1986 but prior to November 16, 
1986, for a period of enrollment begin-
ning on or after November 16, 1986; 

(E) 3.5 percent to the resulting per-
centage, for a loan made prior to Octo-
ber 17, 1986, or a loan described in para-
graph (c)(2) of this section; or 

(F) 3.5 percent to the resulting per-
centage, for a loan made on or after Oc-
tober 17, 1986 but prior to November 16, 
1986, for a period of enrollment begin-
ning prior to November 16, 1986; 

(iv) Rounding the result upward to 
the nearest one-eighth of 1 percent, for 
a loan made prior to October 1, 1981; 
and 

(v) Dividing the resulting percentage 
by 4. 

(2) The special allowance rate deter-
mined under paragraph (c)(1)(iii)(E) of 
this section applies to loans made or 
purchased from funds obtained from 
the issuance of an obligation of the— 

(i) Maine Educational Loan Mar-
keting Corporation to the Student 
Loan Marketing Association pursuant 
to an agreement entered into on Janu-
ary 31, 1984; or 

(ii) South Carolina Student Loan 
Corporation to the South Carolina Na-
tional Bank pursuant to an agreement 
entered into on July 30, 1986. 

(3)(i) Subject to paragraphs (c)(3)(iii), 
(c)(3)(iv), and (e) of this section, the 
special allowance rate is that provided 
in paragraph (c)(3)(ii) of this section 
for a loan made or guaranteed on or 
after October 1, 1980 that was made or 
purchased with funds obtained by the 
holder from— 

(A) The proceeds of tax-exempt obli-
gations originally issued prior to Octo-
ber 1, 1993; 
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(B) Collections or payments by a 
guarantor on a loan that was made or 
purchased with funds obtained by the 
holder from obligations described in 
paragraph (c)(3)(i)(A) of this section; 

(C) Interest benefits or special allow-
ance payments on a loan that was 
made or purchased with funds obtained 
by the holder from obligations de-
scribed in paragraph (c)(3)(i)(A) of this 
section; 

(D) The sale of a loan that was made 
or purchased with funds obtained by 
the holders from obligations described 
in paragraph (c)(3)(i)(A) of this section; 
or 

(E) The investment of the proceeds of 
obligations described in paragraph 
(c)(3)(i)(A) of this section. 

(ii) The special allowance rate for a 
loan described in paragraph (c)(3)(i) is 
one-half of the rate calculated under 
paragraph (c)(1) of this section, except 
that in applying paragraph (c)(1)(iii), 
3.5 percent is substituted for the per-
centages specified therein. 

(iii) The special allowance rate appli-
cable to loans described in paragraph 
(c)(3)(i) of this section that are made 
prior to October 1, 1992, may not be less 
than— 

(A) 2.5 percent per year on eligible 
loans for which the applicable interest 
rate is 7 percent; 

(B) 1.5 percent per year on eligible 
loans for which the applicable interest 
rate is 8 percent; or 

(C) One-half of 1 percent per year on 
eligible loans for which the applicable 
rate is 9 percent. 

(iv) The special allowance rate appli-
cable to loans described in paragraph 
(c)(3)(i) of this section that are made 
on or after October 1, 1992, may not be 
less than 9.5 percent minus the applica-
ble interest rate. 

(4) Loans made or purchased with 
funds obtained by the holder from the 
issuance of tax-exempt obligations 
originally issued on or after October 1, 
1993, and loans made with funds derived 
from default reimbursement collec-
tions, interest, or other income related 
to eligible loans made or purchased 
with those tax-exempt funds, do not 
qualify for the minimum special allow-
ance rate specified in paragraph 
(c)(3)(iii) or (iv) of this section, and are 
not subject to the 50 percent limitation 

on the maximum rate otherwise appli-
cable to loans made with tax-exempt 
funds. 

(5) For purposes of paragraphs (c)(3) 
and (c)(4), a loan is purchased with 
funds described in those paragraphs 
when the loan is refinanced in consid-
eration of those funds. 

(d) Termination of special allowance 
payments on a loan. (1) The Secretary’s 
obligation to pay special allowance on 
a loan terminates on the earliest of— 

(i) The date a borrower’s loan is re-
paid; 

(ii) The date a borrower’s loan check 
is returned uncashed to the lender; 

(iii) The date a lender receives pay-
ment on a claim for loss on the loan; 

(iv) The date a loan ceases to be 
guaranteed or ceases to be eligible for 
reinsurance under this part, with re-
spect to that portion of the loan that 
ceases to be guaranteed or reinsured, 
regardless of whether the lender has 
filed a claim for loss on the loan with 
the guarantor; 

(v) The 60th day after the borrower’s 
default on the loan, unless the lender 
files a claim for loss on the loan with 
the guarantor together with all re-
quired documentation, on or before the 
60th day; 

(vi) The 120th day after the date of 
disbursement, if— 

(A) The loan check has not been 
cashed on or before that date; or 

(B) the loan proceeds disbursed by 
electronic funds transfer or master 
check in accordance with 
§ 682.207(b)(1)(ii) (B) and (C) have not 
been released from the restricted ac-
count maintained by the school on or 
before that date; 

(vii) The 30th day after the date the 
lender received a returned claim from 
the guaranty agency on a loan sub-
mitted by the deadline specified in 
(d)(1)(v) of this section for loss on the 
loan to the lender due solely to inad-
equate documentation unless the lend-
er files a claim for loss on the loan 
with the guarantor, together with all 
required documentation, prior to the 
30th day; or 

(viii) The date on which the lender 
determines the loan is legally unen-
forceable based on the receipt of an 
identity theft report under 
§ 682.208(b)(3). 
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(2) In the case of a loan disbursed on 
or after October 1, 1992, the Secretary 
does not pay special allowance on a 
loan if— 

(i) The disbursement check is re-
turned uncashed to the lender or the 
lender is notified that the disburse-
ment made by electronic funds transfer 
or master check will not be released 
from the account maintained by the 
school; or 

(ii) The check for the disbursement 
has not been negotiated before the 
120th day after the date of disburse-
ment or the disbursement made by 
electronic funds transfer or master 
check has not been released from the 
account maintained by the school be-
fore that date. 

(3) Section 682.413 sets forth the cir-
cumstances under which a lender may 
be required to repay the special allow-
ance received on a loan guaranteed by 
a guaranty agency. 

(e) Limits on special allowance pay-
ments on loans made or purchased with 
funds derived from tax-exempt obliga-
tions—(1) General. (i) The Secretary 
pays a special allowance on a loan de-
scribed in paragraph (c)(3) or (c)(4) of 
this section that is held by or on behalf 
of an Authority only if the loan meets 
the requirements of § 682.800. 

(ii) The Secretary pays a special al-
lowance at the rate prescribed in para-
graph (c)(1) or (c)(3) of this section on 
a loan described in paragraph (c)(3)(i) 
of this section that is held by or on be-
half of an Authority in accordance 
with paragraphs (e)(2) through (e)(5) of 
this section, as applicable. References 
to ‘‘loan’’ or ‘‘loans’’ in paragraphs 
(e)(2) through (e)(5) include only loans 
described in paragraph (c)(3)(i). 

(2) Effect of Refinancing on Special Al-
lowance Payments. Except as provided 
in paragraphs (e)(3) through (e)(5) of 
this section— 

(i) The Secretary pays a special al-
lowance at the rate prescribed in para-
graph (c)(3) of this section to an Au-
thority that holds a legal or equitable 
interest in the loan that is pledged or 
otherwise transferred in consideration 
of— 

(A) Funds listed in paragraph (c)(3)(i) 
of this section; 

(B) Proceeds of a tax-exempt refund-
ing obligation that refinances a debt 
that— 

(1) Was first incurred pursuant to a 
tax-exempt obligation originally issued 
prior to October 1, 1993; 

(2) Has been financed continuously by 
tax-exempt obligation. 

(ii) The Secretary pays a special al-
lowance to an Authority that holds a 
legal or equitable interest in the loan 
that is pledged or otherwise transferred 
in consideration of funds other than 
those specified in paragraph (e)(2)(i) of 
this section either— 

(A) At the rate prescribed in para-
graph (c)(1) of this section, ifl 

(1) The prior tax-exempt obligation is 
retired; or 

(2) The prior tax-exempt obligation is 
defeased by means of obligations that 
the Authority certifies in writing to 
the Secretary bears a yield that does 
not exceed the yield restrictions of sec-
tion 148 of the Internal Revenue Code 
and the regulations thereunder, or 

(B) At the rate prescribed in para-
graph (c)(3) of this section. 

(3) Loans affected by transactions or 
events after September 30, 2004. The Sec-
retary pays a special allowance to an 
Authority at the rate prescribed in 
paragraph (c)(1) of this section if, after 
September 30, 2004— 

(i) The loan is refinanced with funds 
other than those listed in paragraph 
(e)(2)(i) of this section; 

(ii) The loan is sold or transferred to 
any other holder; or 

(iii)(A) The loan is financed by a tax- 
exempt obligation included in the 
sources in paragraph (e)(2)(i), and 

(B) That obligation matures, is re-
funded, is defeased, or is retired, which-
ever occurs earliest. 

(4) Loans Affected by Transactions 
After February 7, 2006. Except as pro-
vided in paragraph (e)(5) or (f) of this 
section, the Secretary pays a special 
allowance at the rate prescribed in 
paragraph (c)(1) of this section on any 
loan— 

(i) That was made or purchased on or 
after February 8, 2006, or 

(ii) That was not earning, on Feb-
ruary 8, 2006, a quarterly rate of special 
allowance determined under paragraph 
(c)(3) of this section. 

VerDate Mar<15>2010 10:28 Sep 09, 2011 Jkt 223136 PO 00000 Frm 00096 Fmt 8010 Sfmt 8010 Q:\34\34V4.TXT ofr150 PsN: PC150



85 

Ofc. of Postsecondary Educ., Education § 682.302 

(5) Loans affected by transactions after 
December 30, 2010. (i) The Secretary 
pays a special allowance to a holder de-
scribed in paragraph (e)(5)(ii) of this 
section at the rate prescribed in para-
graph (c)(3) of this section only on a 
loan— 

(A) That was made or purchased prior 
to December 31, 2010, or 

(B) That was earning, before Decem-
ber 31, 2010, a quarterly rate of special 
allowance determined under paragraph 
(c)(3) of this section. 

(ii) A holder for purposes of this para-
graph is an entity that— 

(A) On February 8, 2006 and during 
the quarter for which special allowance 
is determined under this paragraph— 

(1) Is a unit of State or local govern-
ment or a private nonprofit entity, and 

(2) Is not owned or controlled by, or 
under common ownership or control 
by, a for-profit entity; and 

(B) In the most recent quarterly spe-
cial allowance payment prior to Sep-
tember 30, 2005, held, directly or 
through any subsidiary, affiliate, or 
trustee, a total unpaid balance of prin-
cipal of $100,000,000 or less for which 
special allowance was determined and 
paid under paragraph (c)(3) of this sec-
tion. 

(f) Special allowance rates for loans 
made on or after October 1, 2007. With re-
spect to any loan for which the first 
disbursement of principal is made on or 
after October 1, 2007, other than a loan 
described in paragraph (e)(5) of this 
section, the special allowance rate for 
an eligible loan made during a 3-month 
period is calculated according to the 
formulas described in paragraphs (f)(1) 
and (f)(2) of this section. 

(1) Except as provided in paragraph 
(f)(2) of this section, the special allow-
ance formula shall be computed by— 

(i) Determining the average of the 
bond equivalent rates of the quotes of 
the 3-month commercial paper (finan-
cial) rates in effect for each of the days 
in such quarter as reported by the Fed-
eral Reserve in Publication H–15 (or its 
successor) for such 3-month period; 

(ii) Subtracting the applicable inter-
est rate for that loan; 

(iii) Adding— 
(A) 1.79 percent to the resulting per-

centage for a Federal Stafford loan; 

(B) 1.19 percent to the resulting per-
centage for a Federal Stafford Loan 
during the borrower’s in-school period, 
grace period and authorized period of 
deferment; 

(C) 1.79 percent to the resulting per-
centage for a Federal PLUS loan; and 

(D) 2.09 percent to the resulting per-
centage for a Federal Consolidation 
loan; and 

(iv) Dividing the resulting percentage 
by 4. 

(2) For loans held by an eligible not- 
for-profit holder as defined in para-
graph (f)(3) of this section, the special 
allowance formula shall be computed 
by— 

(i) Determining the average of the 
bond equivalent rates of the quotes of 
the 3-month commercial paper (finan-
cial) rates in effect for each of the days 
in such quarter as reported by the Fed-
eral Reserve in Publication H–15 (or its 
successor) for such 3-month period; 

(ii) Subtracting the applicable inter-
est rate for that loan; 

(iii) Adding— 
(A) 1.94 percent to the resulting per-

centage for a Federal Stafford loan; 
(B) 1.34 percent to the resulting per-

centage for a Federal Stafford Loan 
during the borrower’s in-school period, 
grace period and authorized period of 
deferment; 

(C) 1.94 percent to the resulting per-
centage for a Federal PLUS loan; and 

(D) 2.24 percent to the resulting per-
centage for a Federal Consolidation 
loan; and 

(iv) Dividing the resulting percentage 
by 4. 

(3) Eligible Not-for-Profit Holder. (i) 
For purposes of this section, the term 
‘‘eligible not-for-profit holder’’ means 
an eligible lender under section 435(d) 
of the Act (except an eligible institu-
tion) that requests special allowance 
payments from the Secretary and that 
is— 

(A) A State, or a political subdivi-
sion, authority, agency, or other in-
strumentality thereof, including such 
entities that are eligible to issue bonds 
described in 26 CFR 1.103–1, or section 
144(b) of the Internal Revenue Code of 
1986; 

(B) An entity described in section 
150(d)(2) of the Internal Revenue Code 
of 1986 that has not made the election 
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described in section 150(d)(3) of that 
Code; 

(C) An entity described in section 
501(c)(3) of the Internal Revenue Code 
of 1986; or 

(D) A trustee acting as an eligible 
lender on behalf of an entity that is 
not an eligible institution and that is a 
State or non-profit entity or a special 
purpose entity for a State or non-profit 
entity. 

(ii) For purposes of paragraph (f)(3) of 
this section— 

(A) The term ‘‘State or non-profit en-
tity’’ means an entity described in 
paragraph (f)(3)(i)(A), (f)(3)(i)(B), or 
(f)(3)(i)(C) of this section, regardless of 
whether such entity is an eligible lend-
er under section 435(d) of that Act. 

(B) The term ‘‘special purpose enti-
ty’’ means an entity established for the 
limited purpose of financing the acqui-
sition of loans from or at the direction 
of a State or non-profit entity, or serv-
icing and collecting such loans, and 
that is— 

(1) An entity established by such 
State or non-profit entity, or 

(2) An entity established by an entity 
described in paragraph (f)(3)(ii)(B)(1) of 
this section. 

(C) A special purpose entity is a ‘‘re-
lated special purpose entity’’ with re-
spect to a State or non-profit entity if 
it holds any interest in loans acquired 
from or at the direction of that State 
or non-profit entity or from a special 
purpose entity established by that 
State or non-profit entity. 

(iii) An entity that otherwise quali-
fies under paragraph (f)(3)(i) of this sec-
tion shall not be considered an eligible 
not-for-profit holder unless such enti-
ty— 

(A) Was a State or non-profit entity 
and an eligible lender under section 
435(d) of the Act, other than a school 
lender, and on or before September 27, 
2007 had made or acquired a FFEL 
loan, unless the State waives this re-
quirement under paragraph (f)(3)(iv) of 
this section; or 

(B) Is acting as an eligible lender 
trustee on behalf of a State or non- 
profit entity that was the sole bene-
ficial owner of a loan eligible for a spe-
cial allowance payment on September 
27, 2007. 

(iv) Subject to the provisions of sec-
tion 435(d)(1)(D) of the Act, a State 
may waive the requirement of para-
graph (f)(3)(iii)(A) of this section to 
identify a new eligible not-for-profit 
holder pursuant to a written applica-
tion filed in accordance with paragraph 
(f)(3)(x) of this section, for the purposes 
of carrying out a public purpose of the 
State, except that a State may not des-
ignate a trustee for this purpose. 

(v) A State or non-profit entity, and 
a trustee to the extent acting on behalf 
of such an entity or its related special 
purpose entity, shall not be an eligible 
not-for-profit holder if the State or 
non-profit entity or its related special 
purpose entity is owned or controlled, 
in whole or in part, by a for-profit enti-
ty. For purposes of this paragraph, a 
for-profit entity has ownership and 
control of a State or non-profit entity, 
or its related special purpose entity, 
if— 

(A) The for-profit entity is a member 
or shareholder of a State or non-profit 
entity or related special purpose entity 
that is a membership or stock corpora-
tion, and the for-profit entity has suffi-
cient power to control the State or 
non-profit entity or its special purpose 
entity; 

(B) The for-profit-entity employs or 
appoints individuals that together con-
stitute a majority of the State, non- 
profit, or special purpose entity’s board 
of trustees or directors, or a majority 
of such board’s audit committee, exec-
utive committee, or compensation 
committee; or 

(C) For a State, non-profit, or special 
purpose entity that has no board of 
trustees or directors and associated 
committees of such, the for-profit enti-
ty is authorized by law, agreement, or 
otherwise to approve decisions by the 
entity regarding its audits, invest-
ments, hiring, retention, or compensa-
tion of officials, unless the Secretary 
determines that the particular author-
ity to approve such decisions is not 
likely to affect the integrity of those 
decisions. 

(vi) For purposes of paragraph (f)(3) 
of this section— 

(A) A for-profit entity has sufficient 
power to control a State or non-profit 
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entity or its related special purpose en-
tity, if it possesses directly, or rep-
resents, either alone or together with 
other persons, under a voting trust, 
power of attorney, proxy, or similar 
agreement, one or more persons who 
hold, individually or in combination 
with the other person represented or 
the persons representing them, a suffi-
cient voting percentage of the member-
ship interests or voting securities to 
direct or cause the direction of the 
management and policies of the State 
or non-profit entity or its related spe-
cial purpose entity. 

(B) An individual is deemed to be em-
ployed or appointed by a for-profit en-
tity if the for-profit entity employs a 
family member, as defined in § 600.21(f), 
of that individual, unless the Secretary 
determines that the particular nature 
of the family member’s employment is 
not likely to affect the integrity of de-
cisions made by the board or com-
mittee member. 

(C) ‘‘Beneficial owner’’ (including 
‘‘beneficial ownership’’ and ‘‘owner of a 
beneficial interest’’) means the entity 
that has those rights with respect to 
the loan or income from the loan that 
are the normal incidents of ownership, 
including the right to receive, possess, 
use, and sell or otherwise exercise con-
trol over the loan and the income from 
the loan, subject to any rights granted 
and limitations imposed in connection 
with or related to the granting of a se-
curity interest described in paragraph 
(f)(3)(ix) of this section, and subject to 
any limitations on such rights under 
the Act as a result of such entity not 
qualifying as an eligible lender or hold-
er under the Act. 

(D) ‘‘Sole owner’’ means the entity 
that has all the rights described in 
paragraph (f)(3)(vi)(C) of this section, 
which may be subject to the rights and 
limitations described in paragraph 
(f)(3)(vi)(C), to the exclusion of any 
other entity, with respect both to a 
loan and the income from a loan. 

(vii)(A) No State or non-profit entity, 
and no trustee to the extent acting on 
behalf of such a State or non-profit en-
tity or its related special purpose enti-
ty, shall be an eligible not-for-profit 
holder with respect to any loan or in-
come from any loan on which payment 
is claimed at the rate established under 

paragraph (f)(2) of this section, unless 
such State or non-profit entity or its 
related special purpose entity is the 
sole owner of the beneficial interest in 
such loan and the income from such 
loan. 

(B) A State or non-profit entity that 
had sole ownership of the beneficial in-
terest in a loan and the income from 
such loan is considered to retain that 
sole ownership for purposes of para-
graph (f)(3)(vii)(A) of this section if 
such entity transferred beneficial in-
terest in the loan to its related special 
purpose entity and no party other than 
that State or non-profit entity or its 
related special purpose entity owns any 
beneficial interest or residual owner-
ship interest in the loan or income 
from the loan. 

(viii)(A) A trustee described in para-
graph (f)(3)(i)(D) of this section shall 
not receive compensation as consider-
ation for acting as an eligible lender on 
behalf of a State or non-profit entity or 
its related special purpose entity in ex-
cess of reasonable and customary fees 
paid for providing the particular serv-
ice or services that the trustee under-
takes to provide to such entity. 

(B) Fees are reasonable and cus-
tomary, for purposes of this paragraph 
(f)(3)(viii), if they do not exceed the 
amounts received by the trustee for 
similar services with regard to similar 
portfolios of loans of that State or non- 
profit entity or its related special pur-
pose entity that are not eligible to re-
ceive special allowance at the rate es-
tablished under paragraph (f)(2) of this 
section, or if they do not exceed an 
amount as determined by such other 
method requested by the State or non- 
profit entity that the Secretary con-
siders reliable. 

(C) Loans owned by the State or non- 
profit entity or a related special pur-
pose entity for which the trustee re-
ceives fees in excess of the amount per-
mitted by paragraph (f)(3)(viii) of this 
section cease to qualify for a special al-
lowance payment at the rate prescribed 
under paragraph (f)(2) of this section. 

(ix) For purposes of paragraph (f)(3) 
of this section, if a State or non-profit 
entity, its related special purpose enti-
ty, or a trustee acting on behalf of any 
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of these entities, grants a security in-
terest in, or otherwise pledges as col-
lateral, a loan, or the income from a 
loan, to secure a debt obligation for 
which such State or non-profit entity, 
or its related special purpose entity, is 
the issuer of that debt obligation, none 
of these entities shall, by such action— 

(A) Be deemed to be owned or con-
trolled, in whole or in part, by a for- 
profit entity; or 

(B) Lose its status as the sole owner 
of a beneficial interest in a loan and 
the income from a loan. 

(x) Not-for-Profit Holder Eligibility De-
termination. A State or non-profit enti-
ty that seeks to qualify as an eligible 
not-for-profit holder, either in its own 
right or through a trust agreement 
with an eligible lender trustee, must 
provide to the Secretary— 

(A) A certification on the State or 
non-profit entity’s letterhead signed by 
the State or non-profit entity’s Chief 
Executive Officer (CEO) which— 

(1) States the basis upon which the 
entity qualifies as a State or non-profit 
entity; 

(2) Includes documentation estab-
lishing its status as a State or non- 
profit entity; 

(3) Includes the name and lender 
identification number(s) of the entities 
for which designation is being cer-
tified; 

(4) Includes the name of any related 
special purpose entities that hold any 
interest in any loan on which special 
allowance is claimed under paragraph 
(f)(2)of this section, describes the role 
of such entity with respect to the 
loans, and provides with respect to 
that entity the certifications and docu-
mentation described in paragraph 
(f)(3)(x)(A) and (B) of this section; and 

(5) For an entity establishing status 
under section 150(d) of the Internal 
Revenue Code of 1986, includes copies of 
the requests of the State or political 
subdivision or subdivisions thereof or 
requirements described in section 
150(d)(2) of the Internal Revenue Code 
and the CEO’s additional certification 
that the entity has not elected under 
section 150(d)(3) of the Internal Rev-
enue Code to cease its status as a 
qualified scholarship funding corpora-
tion. 

(B) A separately submitted certifi-
cation or opinion by the State or non- 
profit entity’s external legal counsel or 
the office of the attorney general of the 
State, with supporting documentation 
that shows that the State or non-profit 
entity— 

(1) Is constituted a State entity by 
operation of specific State law; 

(2) Has been designated by the State 
or one or more political subdivisions of 
the State to serve as a qualified schol-
arship funding corporation under sec-
tion 150(d) of the Internal Revenue 
Code, has not made the election de-
scribed under section 150(d)(3) of the In-
ternal Revenue Code, and is incor-
porated under State law as a not-for- 
profit organization; 

(3) Is incorporated under State law as 
a not-for-profit organization or is an 
entity described in section 503(c)(3) of 
the Internal Revenue Code; or 

(4) Has in effect a relationship with 
an eligible lender under which the 
lender is acting as trustee on behalf of 
the State or non-profit entity. 

(xi) Annual Certification by Eligible 
Not-for-Profit Holder. A State or non- 
profit entity that seeks to retain its 
eligibility as an eligible not-for-profit 
holder, either in its own right or 
through a trust agreement with an eli-
gible lender trustee, must annually 
provide to the Secretary— 

(A) A certification on the State or 
non-profit entity’s letterhead signed by 
the State or non-profit entity’s Chief 
Executive Officer (CEO) which— 

(1) Includes the name and lender 
identification number(s) of the entities 
for which designation is being recer-
tified; 

(2) States that the State or non-prof-
it entity has not altered its status as a 
State or non-profit entity since its 
prior certification to the Secretary, or, 
if it has altered its status, describes 
any such alterations; and 

(3) States that the State or non-prof-
it entity continues to satisfy the re-
quirements of an eligible not-for-profit 
holder, either in its own right or 
through a trust agreement with an eli-
gible lender trustee; and 

(B) A copy of its IRS Form 990, if ap-
plicable, and that of any related special 
purpose entity that holds an interest in 
loans on which it seeks to claim special 
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allowance at the rate provided under 
paragraph (f)(2) of this section, at the 
same time these returns are filed with 
the Internal Revenue Service. 

(xii) Not-for-Profit Holder Change of 
Status. Within 10 business days of be-
coming aware of the occurrence of a 
change that may result in a State or 
non-profit entity that has been des-
ignated an eligible not-for-profit hold-
er, either directly or through an eligi-
ble lender trustee, losing that eligi-
bility, the State or non-profit entity 
must— 

(A) Submit details of the change to 
the Secretary; and 

(B) Cease billing for special allow-
ance at the rate established under 
paragraph (f)(2) of this section for the 
period from the date of the change that 
may result in it no longer being eligi-
ble for the rate established under para-
graph (f)(2) of this section to the date 
of the Secretary’s determination that 
such entity has not lost its eligibility 
as a result of such change; provided, 
however, that in the quarter following 
the Secretary’s determination that 
such eligible not-for-profit holder has 
not lost its eligibility, the eligible not- 
for-profit holder may submit a billing 
for special allowance during the period 
from the date of the change to the date 
of the Secretary’s determination equal 
to the difference between special allow-
ance at the rate established under 
paragraph (f)(2) of this section and the 
amount it actually billed at the rate 
established under paragraph (f)(1) of 
this section. 

(xiii) In the case of a loan for which 
the special allowance payment is cal-
culated under paragraph (f)(2) of this 
section and that is sold by the eligible 
not-for-profit holder holding the loan 
to an entity that is not an eligible not- 
for-profit holder, the special allowance 
payment for such loan shall, beginning 
on the date of the sale, no longer be 
calculated under paragraph (f)(2) and 
shall be calculated under paragraph 
(f)(1) of this section instead. 

(4) In the case of a loan for which the 
special allowance payment is cal-
culated under paragraph (f)(2) of this 
section and that is sold by the eligible 
not-for-profit holder holding the loan 
to an entity that is not an eligible not- 
for-profit holder, the special allowance 

payment for such loan shall, beginning 
on the date of the sale, no longer be 
calculated under paragraph (f)(2) and 
shall be calculated under paragraph 
(f)(1) of this section instead. 

(g) For purposes of this section— 
(1) A tax-exempt obligation is an ob-

ligation the income of which is exempt 
from taxation under the Internal Rev-
enue Code of 1986 (26 U.S.C.); 

(2) The date on which an obligation is 
considered to be ‘‘originally issued’’ is 
determined under § 682.302(f)(2)(i) or (ii), 
as applicable. 

(i) An obligation issued to obtain 
funds to make loans, or to purchase a 
legal or equitable interest in loans, in-
cluding by pledge as collateral for that 
obligation, is considered to be origi-
nally issued on the date issued. 

(ii) A tax-exempt obligation that re-
funds, or is one of a series of tax-ex-
empt refundings with respect to a tax- 
exempt obligation described in 
§ 682.302(f)(2)(i), is considered to be 
originally issued on the date on which 
the obligation described in 
§ 682.302(f)(2)(i) was issued. 

(3) A loan is refinanced when an Au-
thority that has pledged the loan as 
collateral for an obligation of that Au-
thority retains an interest in the loan, 
but causes the loan to be released from 
the lien of that obligation and pledged 
as collateral for a different obligation 
of that Authority. 

(4) References to an Authority in-
clude a successor entity that may not 
qualify as an Authority under 
§ 682.200(b). 

(h) Calculation of special allowance 
payments for loans subject to the 
Servicemembers Civil Relief Act (50 U.S.C. 
527, App. sec. 207). For FFEL Program 
loans first disbursed on or after July 1, 
2008 that are subject to the interest 
rate limit under the Servicemembers 
Civil Relief Act, special allowance is 
calculated in accordance with para-
graphs (c) and (f) of this section, except 
the applicable interest rate for this 
purpose shall be 6 percent. 

[57 FR 60323, Dec. 18, 1992, as amended at 59 
FR 25746, May 17, 1994; 59 FR 33353, June 28, 
1994; 59 FR 61428, Nov. 30, 1994; 64 FR 18978, 
Apr. 16, 1999; 64 FR 58626, Oct. 29, 1999; 66 FR 
34763, June 29, 2001; 68 FR 75429, Dec. 31, 2003; 
71 FR 45703, Aug. 9, 2006; 71 FR 64398, Nov. 1, 
2006; 72 FR 62002, Nov. 1, 2007; 73 FR 63252, 
Oct. 23, 2008; 74 FR 55996, Oct. 29, 2009] 
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